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JUDGMENT 


UNITED STATES DISTRICT COURT ra J 
SOUTHERK DISTRICT OF NEW YORK ny 
tnt ke te es ea ee | ga 


HOWARL SkYPPARD 73 Civil 3863 (RLC) 
Plaintiff 
-against- 


ies OE 9 
PRUDENTIAL-GRACE LINES, INC. ca 
: ned es eS I 
Defendant 


be a a el i 


4 
The issues in the above entitled action having been brought on 


regularly for trial before the konorable Robert L. Carter, United 
states District Judge, and a jury, on April 12 and 13, 1976, and 
the Court having submitted the attached special questions to the 
jury, und the jury having answered the ‘said questions, and the jury 
thereafter having returned a verdict in favor of the plaintiff in 


)the amount of £120,000., and the jury having found contributory 
neg igence on the part of the plaintiff to the degree of 303, 
'tnerefore reducing the award to $64,000., and at the conclusion of 
tne evidence cefendant having moved to set the verdict aside, and 
ile Court having denied the said motion, and directing judgment to 
a 

De entered, it is, 

ORDERED, ADJUDGED and DECRESD: That plaintiff HOWARD SHEPPARD 
have juagment against defendant PRUDERTIAL-GRAC& LINES, INC., in the 


eanount of $04,000. 


Dated: New York, N.i. 
liay JS ; 1976 
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SPECIAL VERDICT 


SPECIAL VERDICT 


1. Do you find that plaintiff has established his claim 
that the ship was in an unseaworthy condition and this 
unseaworthiness played any Part at all in causing plain- 
tiff's injury? 
\4 
NO / 


& 
2. Do you find that plaintiff has established his claim 


that the defendant was negligent and that defendant's 


negligence Played any part at all in causing plaintiff's injury? 
YES ae NO 


If the answer to both Questions 1 and 2 ie “WO, 
is for the defendant, and you should put an 


anc you neea not answer any further questions. 


cO either Question 1 or 2 ebove is 


what is the total amount of Gamages to plaintiff? 


a 


in dollars and cents. / 


$ 


SD, 000 
is we 


the event you have found above that the plaintiff 
itleé to recover, do you find that the defendant 
eblished its claim that Plaintiff was himself 
ecligent and that plaintiff's negligence was a cause of 


the injury? 


yes x 


6. If the answer to Question 5 is "YES," what percen- 
a: . Bee Im He i ey) em 
Rage MiG (platy t SSA th Se Coneri pure?) Mo! § 


-ion 5 is "NO," do not answer 


this question.) If you entered a percentage on this 


guestion, fill in its equivalent dollar amount here: 


(Multiply the above percentuge by the total recovery 
a 


from Question 4.) 


on 


Soe eo J 


Subtract the dollar amount stated in Question 6 
the totel éemount of damages stated in Question 4 


and enter here the difference, which will be the net 


amount Of Canuges you find plaintiff is entitled to 


recover. 


OVSSPIOnN  42.itotad 


total 


let Recovery 


FCREMAN 


April 
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NOTICE OF MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD SHEPPARD, : 73 Civil 3883 (RUC) 


Plaincirt : : NOTICE OF MOTION 
PURSUANT TO RULES 

- against =+ : 50 AND 59 OF THE 

FEDERAL RULES OF 

PRUDENTIAL-GRACE LINES, INC.., : CIVIL PROCEDURE. 


Defendant. 


PLEASE TAKE NOTICE, that upon the annexed affidavit 
of STEVEN L. BARKAN, dated ROYAL OY) 4 2976, and upon all the 
pleadings and proceedings heretofore had BeEERE. the undersigned 
will move before the Honorable Robert L. Carter at the United 
States Courthouse, Foley Square, New York, New York, on the 
{th day of May, 1976, at 10:00 A.M. in the forenoon of that day 
or as soon therearter as counsel can be heard, for an Order 
pursuant to Fules 50 and 59 of the Federal Rules of Civil 
Frocedure granting the defendant Judgment Not Withstanding the 
Verdict or that the verdict be set aside and a new trial be 
granted because the verdict was excessive and the pLlaintis tf 
misrepresented his present employment status. 


Dated: New York, New York 


April ae 7e | 
pri ao 97 


Yours) ete. 


LILLY, SULLIVAN & PURCELL, F.C. 


a ee 
ae ” Va 
P atl 
By. 


Attorneys for Defendant 
Office & P.O. Address 

17 Battery Place 

New York, New York 10004 
(212) 269-0061 


AFFIDAVIT OF STEVEN L. BARKAN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YO?K 


HOWARD SHEPPARD, : 13 Civil 3863 (RL) 


Plaintire: 
AFFIDAVIT IN SUPPORT 
- against - : OF DEFENDANT'S MOTIONS 
PURSUANT TO RULES 50 
PRUDENTIAL-GRACE LINES, INC., : AND 59 OF THE FEDERAL 


Defendant. 


"STATE OF NEW YORK ) 
SS: 


COUNTY OF NEW YORK ) 


STEVEN L. BARKAN, being duly sworn, depeses and says: 

I am associated with the firm of LILLY, SULLIVAN & 
PURCELL, P.C., attorneys for the defendant, PRUDENTIAL-GRACE 
LINES, INC., and IT am fully familiar with all the pleadings and 
proceedings heretofore had in this matter. 

This affidavit is made in Support of the defendant's 
motion for Judgment Not Withstanding the Verdict. to set aside 
the verdict as excessive, or in the alternative, for a new trial 
on the grounds that the. verdict was excessive. 

This action was commenced by Howard Sheppard to recover 
monetary damages for personal injuries thet he alleges he sustained 
aboard SS LASH TURKIYE on April 9, 1973. At the time he was 
employed as the First Assistant Engineer aboard that vessel. The 
matter was tried before a jury on April 12th and Apri? 23th, (1976: 


The jury rendered a verdict finding that the vessel was not 


unseaworthy, but that the defendant was negligent. It awarded 
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Affidavit of Steven L. Barkan 


Gamages in the amount of $120,000 which was reduced by thirty 
per cent to $84,000, because of the negligence of the plaintiff. 
The jury verdict should be overturned and the verdict 
directed in favor of the defendant, Prudential-Grace Lines, Inc. 
The jury verdict was inconsistent in that the jury found that the 
vessel was not unseaworthy, although the defendant was negligent. 
Inasmuch as the litigation, in part related oil on the catwalk, 
the presence of which was admitted by the defendant's Chief 
Josephs, the only way a jury could determine that 


he vessel was not unseaworthy was to find that the oil on the 


catwalk was not the proximate cause of Mr. Sheppard's injuries. 


vhat were so, then the finding that the defendant was negligent 
because of this presence of o1i1 was inconsistent in that there 
could be no proximate cause between the defendant's negligence 
and Mr. Sheppard's injuries if there was no proximate cause 
veween the condition that existed and his injuries, as determined 
he verdict of seaworthiness. In view of this inconsistency, 
a verdict should be directed in favor of the defendant or a new 
trial be granted. 
The verdict of $120,000 was exorbitant and permitting 
this verdict. to stand will represent a miscarriage of justice. 
The plaintiff admitted that has been employed as a First Assistant 
Engineer subsequent to April 9, 1973. He also admitted that he 
feels better than he did after the accident. He contended that 


he had lost wages because of the fact that he had to refuse some 
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overtime and certain employment if there was a lack of adequate 


assistance for him aboard the vessel. The plaintiff never, an 


any of the testimony, supported these statements with the names 
of said vessels, except for the SS AMERICAN RANGER, or the amounts 
that he claims he has lost. 

Sheppard's only specific testimony relating to lost 
wages was to the effect that he lost twenty-five Gays during the 
year 1973 aiter being marked fit for duty ‘on May 25) 1973.) There= 
after, he apparently claimed an additional six days in August of 
1974. On those occasions he was not examined by a doctor: nor 
did he indicate any other further lost time, except to allege 
that he quit the SS AMERICAN RANGER on March 29, 1976, because 
he did not feel ne could do the work. He also indicated that 
except for the SS AMERICAN RANGER, all the jobs he had were relief 
jobs and that he did not obtain steady employment until be joined 
the SS AMERICAN RANGER. 

With regard to his lost earnings, the plaintirf ws 

ttorney in computing them generally, in the pre-trial order 
dated May 13, 1975, claimed lost wages to that date in the amount 
of $9,000. There was not testimony of any specific lost time 
from the period of May 13th, 1975 up until the date of the trial. 
Accordingly, even when using the plaintiff's attorney's figures, 
his lost earnings to the date of the trial amounted to $9,000. 

In attempting to prove lost wages, the plaintiff 
obtained the testimony of an economic expert, Mr. Sharmon, who 


is an employee of the plaintiff's union. He testified to the 
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contract rates for the wages on various vessels on which the 
plaintiff sailed. Mr. Sharmon set forth the general figures and 
there was no testimony to indicate that Sheppard lest any wages 


because of his injury. Mr. Snarmon admitted that he had no 


knowledge of the plaintiff's earnings (Pg. 127) and that Mr. 


Sheppard could have earned more on any of the vessels on which 

he sailed than the average amounts that Mr. Sharmon testified 

was the yearly union average for full time employees working 

nine months on one vessel. There is no evidence in the trial 
Sheppard did not earn those average amounts. Mr. Sharmon 

was questioned as to the plaintiff's earnings (Pe. 127). 

Stated: 


@uestion: So he could have earned more’ at the time than 
you. have stated in your figures? 


Answer: He could have. 

Question: Than this would be dependent upon the actual 
period of time he worked and his pay-off for 
that period of time? 

Those are the prime factors. 

Question: Than you have no knowledge of whatever they are? 

Answer: No, 1 do not. 

Question: Am I correct in stating that these figures that 
you gave us have Tittle relevance to his actual 
earnings or potential earnings? 

Answer: They are related. 


Question: How related are they? 


Answer: Depending on how much he worked that year. 
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Question: Without knowing that, then you can't provide 
figures, am I correct? 


Answer: That is correct. 


There was no attempt by the plaintiff to show how much 
Mr. Sheppard lost on each of these vessels. Consequently, Mr. 
Sharmon, the plaintiff's own expert was unable to compute the 
plaintiff's lost earnings, if any. Thus, the plaintiff faiied 
to sustain his burden of proving damages for past lost earnings, 
other than for the periods of time that he said he absolutely 
did not work because he experienced Dain: 

Mr. Sharmon also testified that it would not be unusual 
for a man to wait fifteen days between jobs (Pg. 30). Accordingly, 
Mr. Sheppard, who was seeking employment on different vessels, 
would not have been able to earn the Salary of an engineer who 
worked an entire year. Thus, Mr. Sharmon admitted that he would 
have probably earned less than the amounts that he testified 
engineers earn. 

With regard to future lost earnings, the plaintiff's 
attorney argued, in his closing arguments, that vessels on which 
the plaintiff had been sailing as a relief engineer would entitle 
permanent engineers to earn up to or more than Mr. Sheppard earned 


during the year 1975. The figures that Mr. Sharmon used were 


objected to by the defendant and their inclusion permitted the 


plaintiff's attorney to speculate as to lost wages and to set 
forth lost earning figures that were not substantiated by the 


testimony. In addition, the plaintiff contended that he was a 
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permanent First Assistant Engineer aboard SS AMERICAN RANGER. 
He also contended that he was forced to GOugt that job. bece 
he could not obtain e there. However 


il 


> 


annexed affidavit of if es Lines, Inc. with 1€s8 ennexed 
exhibits indicate, Mr. Sheppard did not guit that vessel, but 
is merely on vacation and able to return upon completion of his 
vecation. This misrepresentation on the part of Mr. Sheppard 
had a direct relationship to damages. To permit the inclusion 
of future lost wages on this type of testimony would be specula- 
tive and a miscarriage of justice. 
With regard to lost wages to date, if we give 
plaintiff the benefit of the doubt, at 
sriod of fifty-four days, and even at the highest figure set 
forth by Mr. Sharmon of $4200 for LASH vessels today's rate, 
would amount to a loss of $7560. In fact, the amount of 
iost wages set forth by the plaintiff's attorney in the pre-trial 
order was only $9,000. 
if we consider that the verdict of $120,000 represented 
$111,000 of present and future pain and suffering, after future 
end suffering was discounted over the 20.3 years iife 
ctancy of the plaintiff, this figure would be grossly 


a 


The plaintiff, in his own testimony, indicated that 


after he was marked fit for duty on May <, 1973, approximately 


three weeks after tne occurrence, he was never again marked not 
fit for duty. Ke also indicated that he received treatment on 


one occaSion during that period of time and that thereafter he 


A 19 


Affidavit of Steven L. Barkan 


did not receive any treatment. He did indicate that he reported 
to the hospital and complained about his back on a few occasions 
after May 2nd, 1973, but on those occasions he attended 
received treatment for other ailments which apparently bothered 
him more than his back complaints. Consequently, an award of 
$111,000 for pain and suffering to an injured seaman who never 
underwent surgery, or received any treatment, and is 
capable of working, was grossly excessive. 

WHEREFORE, defendant respectfully reauests that the 
Court either grant it Jtdgment Not Withstanding the Verdict or 
the verdict be set aside and a new trial be granted because the 


verdict was excessive and the plaintiff misrepresented his 


Sworn to before 
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AFFIDAVIT OF EDWARD MERKE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD SHEPPARD, 
Fiasntife, 
73 Civil 3883 (RLC) 
- against - 


PRUDENTIAL-GRACE LINES, INC. 


Defendant. 


STATE OF NEW YORK  ) 


COUNTY OF NEW YORK) 

EDWARD MERKE, being duly sworn, deposes and says: 

That he is employed by United States Lines, Ine. in 
the capacity of Supervisor of Marine Personnel. 

I have examined the personnel record of Mr. Howard 
Sheppard, a copy of which is annexed hereto and marked Exhibit 
"A". I have also examined the furlough record of Mr. Sheppard, 
a copy of which is also annexed hereto and Marked Exhibit "B". 
These records indicate that Mr. Sheppard left SS AMERICAN RANGER 
on March 29, 1976 to go on vacation. There is no indication 


that he quit or will not return to the v Ssél . 


(Sworn to April 22, 1976) 
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EXHIBIT B--FURLOUGH RECORD OF HOWARD SHEPPARD 
ANNEXED TO AFFIDAVIT OF EDWARD MERKE 


UNIT ED STATES LINES; Peay 


19.04 


‘ APPLicATION FOR ‘Vacation axo/ox ‘Leave. oF ABSENCE — Licensed OR STAFF _OFFicrrs 


(Ful Name). (Article ae 


hereby make application for a leave of absence, ‘not to eucnea 120 days, from. e 2 0/76 _ ne 


- cieuiet ie a ise 


° . 
o.% ‘ . ear ss ~ eet 4 an 
oe ~ 


ea ib Geta) | ape inclusive, r reason indicated: > * _ Vacation, Gs on “Medical : C, 
3 : « (Date) * ~ - beh - 4, - ote : ‘ » . as 
4 . é Sef 


Personal 4: ae Vessel _Lay- Up. € an 


’ hag i 
: . my Pas orks 


Address while absent: - 


618 Cleve réale ! ide 


7 
A .¢ for vil? le, “nthe 


sad ie i 


Ly 


Approval ot this ceca’ is 1ccommended: 


ees 


leslis.. 


Last date paid. 


ns 


ALL SPACES ABOVE TO BE COMRLET ED ON BOARD * 


Approved: 


NOTE To APPLICANT: +e 


If you are “unable to ‘seturu to your vessel ‘at the time stipulated above, you roust notity, by: jetier ‘or ‘telegram, “your depart: : 
ment head on board, “your ‘department bead ashore and the union of which _you are a member.” This notification is waleampancaeh 
at the one of cach ‘voyage if you are unable to ae It is the or ‘pA in which your job can’ be proved i. sie. 


eo be tee et et ee et Soe 


lf the above instructions are not * carried oul a permanent sibaencii may be assigned in your ica’ 


' es res ita a aN yt Sitges 


One of your copies hereof must be presented to your “department” “head ashore when » Feshipping, the oe Bogue may attach to. 
your sc eu iear for bareenan pay from Be aad —— Flan. 


Soke rae Pay ae 
DISTRIBUTION: : u ae On cok eke 086 pees | 


‘s : ie Bae +i -4 : 


{ fs + eS, - ‘ . 


» Original and four copies to be ‘completed. One ‘copy to be retained on Sean Original and three copies ‘presented in person; 


by the offcer to his department head ashore for approval. All copies to be signed by that department head, then two copies 
* returned to the offcer for his USE, nth Sih ee aan a oo 2 ef weg Dees eG ». ‘ ce ae 
“§1707-30M-6-72 * 
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AFFIDAVIT OF STEVEN THALER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD SHEPPARD, 
AFFIDAVIT IN 
Piaintitt, OPPOSITION TO 
DEFENDANT'S MOTION 


~against- 
PRUDENTIAL-GRACE LINES, INC. INDEX NO. 73 CIV. 3883 


(RLC) 
Defendant, 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) 

Plaintiff, by his attorneys, MARKOWITZ 
& GLANSTEIN, by plaintiff's trial counsel, STEVEN THALER, 
submits this affidavit in opposition to defendant's motion 
for a judgment notwithstanding the verdict and to set aside 


the verdict as excessive. 


THE OCCURRENCE 


On April 9th, 1973, at about 17:00 A, 1 ae 


Mr. Sheppard slipped and fell to the deck on a catwalk in the 
lower engine room on the vessel SS LASH TURKIYE. 

Mc. Sheppard was the first assistant 
engineer on board the vessel and under the direct supervision 
of the Chief Engineer. The Chief Engineer had boarded the 
vessel sometime before Mr. Sheppard, and in fact, had been 
permanently attached te the vessel since its commission in 
1971. The Chief testified that he knew of the leak anda he 
knew of the cause of the leak; that he knew of the Situation 


before Mr. Sheppard boarded the vessel; that at best burlap 
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bags from time to time were placed over the oil spill and that 
no attenpt by the Chief Encineer hed been 73d 2vair the 
leak anGg/for clear the of] from the catwalr. 

The testimony further indicates that on 
or about April Ist, 1973, the Chief Engineer attended a 
Safety Committee Meeting on board the vessel. The Chief 
Engineer stated that he forgot to mention the leak and the 
oil on the catwalk at tne Safety Committee Meeting. The 
Chief took no steps to remedy the leak and/or clear the oil 
from the catwalk. Only after Mr. Sheppard's injury did the 
Chief Engineer place a trough under the leak to be caught in 
the pail. 

At the time of Mr. Sheppard's accident, the Chief 
was in his stateroom and not in the engine room where he 
should have been, given the circumstances, 

At trial, the testimony demonstrated that the 
Chief Engineer is the individual responsible for the entire 
engine room and that repairs cannot be effected without his 
direct order. Although the Chief Eryineer knew of the leak, 
he did not repair it hivnself, nor would he direct or effect 


an order to get rid of the leak and the oil on the catwalk. 


MEDICAL FACTS 


After the injury, the plaintiff went to the Public 


Health Hospital in New York ard then to the Public Health 


Hospital in Norfolk. He was marked "not 


Or about May 2, 1973, plaintift received 


A en 


Affidavit of Steven Thaler 


status. The hospital records at Public Health stated that 
the plaintiff had a chronic lumbosacral strain. During the 
testimony, the medical facts indicated that the plaintiff has 


spasms of the muscles, localized tenderness and loss of 


sensation to the left leg. His back is sore and stiff and 
there 15 a restriction of motion. The Public Health Hospital 
prescribed medications anc Heat. Since the accident, the 


plaintiff has had recurrent back pains and has been taking 
Dain killers. After attending the Public Health Hospital 
in Norfolk, the plaintif thereafter returned to the Public 


Health Hospital on several different cccasions. 


The plaintiff's pain is constant and he continues 


to take pain killers. 

According to Dr. Koven, plaintiff's condition is 
permanent and he will always have pain in his back The 
doctor further testified that the only treatment that Plaintiff 
can have is to avoid that which produces strain. On cross- 
examination by the defendant, Dr. Koven said that the plainetize 
is capable of working within certain limitations: strain must 
be avoided; and he further stated that he did not think that’ 


plaintiff is capable of working as a first assistant engineer. 


DAMAGES 


As a result of plaintiff's injury caused by his 


fall on board the SS LASH TURKIYE, plaintiff has sustained a 


permanent back injury. 


The back injury has altered plaintiff's 
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life style in regard to the activities that he can no longer 
do. He cannot run, he cannot strain himself, he cannot lift’ 
heavy objects or do heavy work. 

Since the date of plaintiff's accident, plaintiff 
has had to be selective in terms of the ships he has worked 


on. Because of his injury, he is destined to work as a relief 


engineer. in, addition, vlaintittl has. lost and will Jese 


substantial amounts of money inasmuch as he is unable to exert 
any strain, thereby losing overtime. 

Plaintiff did not return to work until June 22: 1973, 
He remained out of work because of his back problem. He then 
worked periodically on various ships. Before joining the ships, 
he attempted to ascertain the nature of the work to make certain 
that it would not cause any strain,’ His job, selection 
therefore became very restricted. During his course of employ- 


nent, he turned down overtime and on various ships, could not 


perform the work as required. As a result of his back 

injury, he has been unable to remain on ships as a permanent 
first assistant engineer. A first assistant engineer is 
required to work in confined spaces, climb ladders daily, 

and is responsible for the engine department under the direct 
supervision of the Chief Engineer. In view of the plaintiff's 
disability, the probabilities of findine a permanent job and 
meaintaining it are not real. To chtain relief work, the 
plaintiff is required to go to the Union Hall and must wait 


for a job as a first assistant to become available. In the 
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event that a job is available for the plaintiff as a first 
assistant, the first assistant must then determine whether or 
not the work required of him will consist only of light duty. 
Under normal conditions, a first engineer who serves ina 
relief capacity can wait up to fiftcen days to obtain a job. 
In view of Mr. Sheppard's condition, and the limited number of 
vessels on which he can work, the probabilities of obtaining 


a job in a relief capacity are even less. It is reasonable 


to conclude that given Mr. Sheppard's condition, he may have 


to wait for months until he can accept a job which will permit 
him to perform light duty. 

As aforementioned, Mr. Sheppard's disability has 
caused him to work on a relief basis. He served on the 
AMERICAN RANGER as a first assistant engineer in a permanent 
capacity, but because of his back problems has requested a 
transfer from the vessel. 

Defendant raises the issue of plaintiff's request 
for the transfer from the AMERICAN PANGER and states that the 
plaintiff misrepresented the facts. Plaintiff did not mis- 
represent any facts and was honest and candid in his answers. 
Tt is unfortunate that defendant raises such an issue. 
Defendant's representation is untrue. In the first instance, 
a transfer does not have anything to do with the fact that 
Mr. Sheppard is leaving the AMERICAN RANGER. Mr. Sheppard 


has testified that he will no longer sail on the AMERICAN 
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RANGER because of his back problems, in view of the fact that 
he cannot perform the work on board the ship because of his 
back problem. A request for transfer means that an individual 


who is permanently attached to a ship for a company seeks to 


join another ship of the same company. A transfer has nothing 


to do with leaving the shiv and joining another ship of a 
different company. Thus, if Mr. Sheppard does not obtain a 
transfer from U. S. Lines when he returns from vacation, he 
will then have to leave U. S. Lines and try to find employment 
on a ship owned and operated by a company other than U. S. 
ines. The fact is that Mr. Sheppard has left the AMERICAN 

RANGER and will not return to it. 

AS a matter of fact, the plaintifet told ‘the 
Chief Engineer, the direct representative of the company, 
that he wanted a transfer. The Chief called the company office 
and advised that Sheppard wanted a transfer. Mr. Sheppard was 
then advised by the Chief that the company had told him that 
they doubted if the plaintiff could transfer to another ship 
within U.S. (bines, but that the U.S. Lines may be able to 
finc a lesser job as a second assistant engineer or a third 
assistant engineer later on. Plaintiff then stated that he 
would go on vacation and thereafter try to transfer. If he 
could not transfer, he would look for another ship. 

Mr. Sheppard 2lso told the dispatcher, Rueben 
J. Olson; to arrange a transfer for him. In view of the fact 


that Mr. Sheppard was goinz on vacat.icn in view of the shipping 
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-rules a transfer cannot be effected. Thus, when “Mr. Sheppard 
retuzns from his vacation, he is conironted with the following 
Situation. If G. S. Lines does not have another ship on 
which plaintiff can work light duty as a first assistant 
engineer, plaintiff will have to iook for another ship owned 
and operated by a different company on whic: he can get light 
duty work as a first assistant engineer. 

*See affirmation of ir. Obsen attached. 

As indicated at trial, the earnings of first 
assistant engineers are based upon the class of ship. In 
addition, the overtime rate is approximately 91% of the 
base wages earned on board the various classes of vessels. 
The breakdown of the wages of a first assistant engineer 
based upon contract and actual payrolls of the various 
companies, plus vacation wages, set forth the amounts that a 
first assistant engineer earns on any of said vessels to 
which he is permanently attached. 

The Class A 3 vessels, of all the classes 
testified to, has the highest rate of earnings and include 
the PRESIDENT MONROE and the LASH TURKIYE, vessels owned and 


operated by the defendant. The earnings are as follows: 


A273 S 37,806.00 
1974 41,199.00 
LS75 45,261.00 
1976 48,247.00 
LOG 50,164.90 


The AMERICAN RANGER, the vessel on which plaintiff was per- 


manently attached as a first assistant engineer and will 
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not return to because of his back injury shows a first 
assistant engineer earning for the period 1973 through 
1977, as follows: 

LOTS He (22, 041. 

1974 - SO a2t. 

1975 - 33,084. 

1976 - a es PP a 

O77) = 37) 280, 
The earnings on the AZALBA CITY for 1973 through 1977 for 
a first assistant engineer are as follows: 

1973 m 22,480. 

1974 30,872. 

EOD S 34,000. 


1976 36,140. 
1977 37,666. 


Plaintiff's earnings for 1972, as indicated 


inthe tax Yeturn, was $24,710.63. The earnings do not 


include the earnings for employment on the SANTA ANA, one of 


defendant's vessels, for the Period 11/18/72 through to 1/19/73 
as a first assistant engineer. ‘he earnings on the SANTA ANA 
for this period of time was received in 1973, and included 

in the 2973 returns. She 1975 returns indicate wages received 
in 1973 in the amount o£ $27,746.59. The wages stated in 1974 
show wages, etc. in the amount Of, 920,406.19. The wages in 
1975 show $29,417.66. Plaintiff did not take his vacation 

in 1974, and thus received his vacation wages in 1975. The 
total of vacation wages received in 1975 amounted to $9,703.90. 
The average earnings for 1975 and 1974 is therefore $24,911.42. 


The earnings of a first assistant engineer on the 
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AZALEA CITY in a permanent cavacity for 1974 is $30,872.00; 


1985, $234,000.00; 2976, $36,140.00; 1977, $37,666.00. 


On a vessel such as the AMERICAN RANGER, a first 


assistant would earn in 1974, $30,420.00; 1975, $33,684.00; 
1976, 935,797.00; 3977 2 S37, 360.00. 

The earnings of a first assistant on a vessel such 
as the LASH TURKIYE would earn for 1973, $37,806.00; 
19)4, $41,359.00; 1975, Sa ~00; 1976, $48,247.00; 
1977, $50,164.00. 

A first assistant engineer on the SS NEW YORKER 
for 1974 would earning $32,949.00: 1975, $35,073.00; 
1976, 537,206.00. 1977, 532,777.00. 

The actual wages earned in 1975 approximating 
$25,000.00 indicates a5 méval in the actual earning 
capacity of a first essistant engineer and a loss of earnings 
as follows: 

AMERICAN RANGER - earning capacity, $33 684. (1975) 

ARZALEA CLEY — earning capacity, $34,000. (1975) 

SS NEW YORKER - @arning Capacity, $35,073. (1975) 

LASH TURKIYE — Garning Capacity, $45,261. (1975) 

Plaintiff is presently 53 years old and has a work 

upectancy to at least age 65. Engineers, such as Mr. Sheppard, 
do not have to retire at 65 years of age and if they so desire, 


may worl past aqe 65. 


In view of the evidence presented, and the 


permanent nature of plaintiff's injury, his pain and 


suttering, his need to avoid strain and the precarious 
nature of his employability because of the InFULY,;. the 
verdict and the amount rendered by the jury based upon 
the evidence presented at the trial certainly is not shocking 
Or a miscarriage of justi 

WHEREFORE, it respectfully requested that 
aefendant's motion in all respects be denied. 


sworn to before me 
this 30th day of April,1976, 


a 
lrg Ltqe-— es ca ais 


ARYAN CABAN ae 
c, State of New York 
Noto eed 
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oe: ed} in Kings County 
Cartificate filed in Mow York Count 
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April 26, 1976 


To whom it may concern; 


I, Rueben J. Olson, do affirm that on March 31, 1976, 
Mr. Howard Sheppard, First ass't Engineer on vacation from 
the S/S AMERICAN RANGER, United States Lines, did ask me 
about getting a transfer from the S/S AMERICAN RANGER to 
another vessel of United States Lines. : 
I did tell Mr. Sheppard that I would go throush channels via 
telephone and talk with personnel at U.S. Lines, Inc. and 
see if a transfer could be arranged between all parties con- 
cerned. I did in fact tell “!r. Sheppard that he could not be 
transferred while on vacation. 


I do -affirm that above statements are truc and correct. 


“Rueben . 


~ 


Vy 


lson 
Dispatcher 
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HOWARD SHEPPARD, the plaintiff, 
called as a witness in his own behalf, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. THALER: 
Q Mr. Sheppard, state your address, please. 
My address is Schofield, Nevada, the present ad- , 
What is your occupation, sir? 
I'm a merchant seaman; marine engineer. 
When did you become a marine engineer? 


A November,1 poelieve,1944. 


Q You received a license to become a marine engi- 


neer on merchant ships? 


A Yes. 

Q Did there come a time when you joined the Lash 
Turkiye? 

A Yes, sir. 


Do you recall the date? 


Not the exact date. I think it was 47 days before 


LSS. 


What was your position on that ship? 


Relief first assistant engineer. 


Was that your first time on the ship? 


* * * 
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Lash Turkiye. 

Q Are the statements in that document accurate? 

A Yes, sir. 

Q Did you sign that document? 

A Yes, sir. 

Q And the ship issued the document to you, is that 
correct? 

A Yes, sir 

MR. THALER: At this time, your Honor, I would 


like to submit Plaintiff's Exhibit 2 into evidence, which 


is a Master's Certificate and requisition for a report of 


medical attention. 
‘ MR. BARKAN: No objection, your Honor. 
(Plaintiff's Exhibit 2 received in evidence) 
MR. THALER: If I may read this short statement 
to the jury, your Honor. 
(Mr. Thaler read from Plaintiff's Exhibit 2 
to the jury) 
Q Mr. Sheppard, did you seek medical eeieieeeles 
A Yes, Sir. 
Q Where did you go? 
A I went to the outpatient clinic of Marine Hos- 


pital, Hudson and Jay. 


Q Did you see a doctor there? 
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Yes, sir. 


Did the doctor give you treatment? 


No, sir. 
Q What happened at the hospital? 
A The next morning I went to Hudson and Jay, the 


Marine Hospital. I got there about 8:05 in the morning. 


a.m., and I stayed all day Long Until 4:25 in ‘the afternoon | 
and then I got in to see the doctor and the doctor said 

he had an appointment and he had to go pretty soon and he 
wanted to know if I could come back the next day. 


And I told him I'd rather. go on to Norfolk, and 


he gave me an unfit for duty because of my diabetic con- 
dition and the nurse had made a Sugar test previously. 

Q What happened thereafter? 

A Then I went back to the ship. 


Q Did youatempt to get your belongings? 


A The next morning I went downtown and bought two 


more suitcases and went aboard the ship and packed my gear 


a 


and brought it off a little at a time. 


Q Did you request any assistance in that? 


A Yes, sir. 


Q Can you describe what happened? 


THE COURT: What's this got to do with this 
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MR. THALER: £ Will withdraw that. 


At thi's time I would like to submit into evidence 


the Public Health records from Norfolk, Virginia for the 
period up to Pebruary 21, 1994. 
I submit it as Plaintiff's Exhibit 3. 
(Plaintiff's Exhibit 3 marked for identification) 
MR. THALER: At this time I submit it into evi- 
dence, your Honor, as Plaintiff's Exhibit 3. 
MR. BARKAN: No objection, your Honor. 
(Plaintiff's Exhibit 3 received in evidence) 
(Mr. Thaler read from Plaintiff's Exhibit 3 in 
evidence to the jury) 

Q When you went to Norfolk for medical attention, 
did you receive any treatment? 

A Yes, sir. 

What treatment did you receive? 

A They told me to take hot soaks and they gave me 
pain pills and they gave me some kind of pills they said 
was muscle relaxing Ppilis: 

Q What complaints had you made? 

A Sir? 

Q What complaints had yeu made? 

By me? 


Yes. 
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A I complained of a back injury. 
Q Did you complain of pain? 
sir. 
Whereabouts? 
In my back. 
Q Where about in your back? 
A I could show you about where. Right in this 
here (indicating) 
'@) Lower bavk? 
A No, not lower. Above the lower back. 
Q Did they prescribe any -- you said hot soaks, 
they prescribed hot soaks? 


A Yes, Sir. 


Q When did you next return to work, Mr. Sheppard? 


A June 22, 1973. 


Q What problems, if any, were you having from the 
time of the injury up until June 22, 1973? 


A I was having sore back, stiffness. In the begin- 


ning I could hardly walk. Later on it got to where I could 


walk a little better. 
Q What ship dic you join in June? 
A The Motor Vehicle New Yorker. 


What position? 


Second assistant engineer. 
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Q Is a second assistant engineer - that's lower 


than a first assistant engineer, is that correct? 


A Yes (sir 
Q Were you a watch-standing second assistent en- 


gineer? 
A I was watch-standing. 


Q What does that mean? 


That means-- 


THE COURT: What does this have to do with the 


MR. THALER: It has to do with his duties and re- 
13 Stas ‘ ; : He 
sponsibilities in having to work in particular positions 
14 
which did not require heavy work or heavy lifting, your 
15 | 
)) Henor, 
16 : : : 
And a watch-standing second is someone who just 
17 
F | Stands a watch. 
4 i! | 
18 | é : 
THE COURT: If you are going to make a claim about 
19 : ; ; 
| that, it seems to me that your doctor is going to tell 
20 : : ‘ 
\ us about it. He knows what kind of jobs he hes held. 
|| i j 
ae MR. THALER: There are so many wage differentials 
wi 22° || 
| for an engineer. 
23 
THE COURT: You can ask him what jobs he has held 
24 


but whether or not he can perform any other function is for 


a doctor to tell us. 


A 38 


Sheppard-direct 

MR. THALER: Not what function he can perform 
but what function he has performed, your Honor. 

THE COURT: The two are not the same? 

MR. THALER: No, I am asking what he has done. 
Like as a watch~standing engineer, what does a watch-stand- 
ing engineer do. 

A second assistant can be a day worker or a 
Watch-stander. A day worker would require him to go into 
boilers and do things. A watch-stander just stands a watch 
and doesn't do any work. 

THE COURT: I gather that what you are really 
Claiming is that by virtue of his injuries there are certain 
jobs he cannot do, is that correct? 

MR. THALER: That is correct. 

THE COURT: Why can't he give us what jobs he 
can perform and let his doctor tell us what jobs he can 


Or cannot do. 


Q You were watch-standing second on this ship, is 


that correct: 
A Yes, sir. 
Q For what period of time did you work on this ship? 
Do you have records there? 
Yes. 


What do those records contain? 


(x 12 


SS 
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It contains the ships and the days I worked. 


THE COURT: 


I think you better mark that. 


What are vou going to use that for, to refresh 


his recollection? 


MR. THALER: Yes. 


Q 


Do you need that to refresh your recollection, 


Sheppard? 


Mr. 


A Yes, sir. 


THE COURT: Then mark ree 


You can look at it after he is through with it. 


(Plaintiff's Exhibit 4 marked for identi- 


fication) 


THE COUR? : 


He can see it when he gets up to ex- 


amine him. 


All he is using it for is to refresh his 


recollection, 


which bea has a right to. do. 


THE WITNESS: 


Would you repeat the question, 


Please? 


Q I believe I asked what are the periods of time 


a 


you worked on the ‘lew Yorker? 


THE COURT: You're going to get before us the 


history of his various jobs since he left this ship? 


Ayu ee 


THE COURT: 


You don't have to ask that. If he 


has it there, let 


him give it to us without a series of 


a 


ma 


8 


® 


= Fo NR EE 
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questions, He has it all outlined, I suppose. 

What are the jobs you performed, Mr. Sheppard, 
from the time you left the ship when you were injured, 
until the present? 

THE WITNESS: All right, sir. 

June 22, 1973 urtil July 8, 1973 I was second 
assistant engineer on the s.5S. New Yorker. It is a twin 
diesel. 

THE COURT: Mee wetcer tell us what you did. 

THE WITNESS: =< was a watch-standing assistant 
second on there for a period of 16 days. 

My duties on there were to stand a watch and to 
inspect the operating machinery and equipment, make sure 
that they functioned properly. Sing the logbooks and 
answer bells from the bridge. Things like that. 

Q What was your next job? 
A I took a job on the President Mcn-oe eight days 
later on 7-16-73 to 7-28-93 as first assistant engincer 


a 


for a period of 13 days. 


Q What type of work did you do on that ship? 
A I was first assistant engineer and I was a day 
worker. I only worked five days a week, I had explained 


to the chief engineer when I first went on that {i wouldn't 


be able to do any heavy lifting, but the ship was hung up and 
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couldn't go throught the Panama Can 
night job on that ship and a night 
when you go down on board the ship 
the regular ship's engineers while 


While I was on there the 


I would make the trip because they 


rect 

al, so I had taken a 

job on that ship was 

at nighttime and relieve 
the ship is in port. 
chief engineer asked me if 


| 


needed a first assistant 


before they could sail. 

I explained to him that I «couldn't do any heavy 
lifting and I told him if he would call the union agent 
and if it was agreeable with him I would take the ship to 


the West Coast. 


Q What was your next position? 


A Next ship was the Azalea -- 


THE COURT: I think that's the end of that. 


Did you go with the ship? 


tHE WLINESS:| Yes, (say. 


How many Gays did you sail on it? 


I was on the ship for a period of 13 days. 


What was the next ship? 


The next ship was on the Azalea City on 8-20-1973 


to 10-8-73 as first assistant engineer for a period of 60 


days. 


I was off between the President Monroe and Azalea 


City for 24 days and about 16 days of that I wasn't able to 
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What jobs did you perform on the Azalea City? 
First assistant engineer. 


Did you do any heavy lifting, things of that 


No; siz. 
Q What arrangement if any did you have with the 
ship before you jcined it? 
A I didn't have any real arrangement but I had 
told the chief engineer that I wouldn't be able to do any 
heavy lifting. 


Q You got off that ship in October, the 18th day 


of October of 1973? 


A Yes. 


Q When was your next ship after that? 


The next ship after that was the Green Wave. 
What position did you hold on that ship? 


I was relief first assistant to Vietnam and 


a 


From when to when? 


10-23-73 to 1-31-74, a period of 70 days. 


A few days after going on the Green Eave, I 
was helping a cadet lift an armature into a lathe and 


I hurt my back again. By the time I qot to Vietnam my 
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back was much better and I didn't get off. I stayed on the 


ship and came back to the United States, 

Q After January 31, 1974, when was your next ship? 

A I went back on the New York. 

Q When was that? 

A On 5-10-74 to 7-12-74 as first assistant engineer 
for 64 days. 

Q What were you doing from the time that you left 
the Green Wave January 31, 1974 to the time you rejoined 
the New Yorker -- is that the ship? 

A Yes, sir. I did work for 8 days as a night re- 
lief engineer. 

Q Between January 31 and May 10? 

A Yes, sir. 

Q What does a night relief .gineer do? 

A He stands a port wii, port relief watch in 
port while the other engineers are onshore. 

Q How were you feeling during the period of time 


a 


you left the Green Wave until the time you left the New 
Yorker? 

A About the same. My back hurt me a lot. I nad a 
Stiff back. 

Q Were yor: taking any medication? 


A Yes, Sir, 
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Any treatment? 


Just the same treatments. Pain pills and the 


After July of 1974, when was your next ship? 

A I went back on the Azalea City as second assist- 
ant engineer from 7-22-74 to 8-16-74 for 26 days. 

Q What type of second assistant? 

A Iwasa watch-standing second assistant engineer 
and I stood a routine watch on board the ship. 

Q And you left that ship on August 16, 1974, is 
that correct? 


A Yes, sir. I left the ship on August 16, 1974. I 


Why is that? 
Because the c.ief engineer told me that he was 
joing to de a lot of boiler work because-- 
THE COURT: We can't have what he told you. I 
don't think it is that important anyway. 
Q For what reason dia you leave -- 


THE COURT: What differe--ce does it make to 


this case why he left? 


‘ 


MR. THALER: He had to leave because of the 


heavy work which was required -- 


THE COURT: Well, we note your contention is that 
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all he could do would be to do light duty. 
What was your next job on this ship? 
A On the New Yorker again. First assistant engineer 
for nine days. 
Q From when to when? 
A From 9-6-74 to 9-14-74. In between the Azalea 
City and the New Yorker I worked a period of 14 nights 
on night jobs. 
THE COURT: Continue. 
Q Your next ship? 


A The next ship was the New Yorker again on 9-26-74 


to 10-3-74 as third assistant engineer for a period of eight | 


days. 
My next ship was the American Ranger from 1-24-75 
to 4-24-75. 
Sas from the New Yorker on 10-3-74 until the 
American Ranger on 1-24-75,I worked 25 days as a night 
relief engineer. 
And . went to welding school for five weeks. 
Q Were you permanently attached to the American 
Ranger? 
A Yes, sir. 


Q After 4-24-75 on the American Ranger, when did 


you next go back to work? 
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A I went back to work next on the American Ranger 
on 10-21-75 to 3-29-1976, 

Q Mr. Sheppard, prior to your injury on April 9, 
1973, did you engage in any kind of activities as such? 

A Yes, sir. 

Q What types of activities did you partake in? 

A Oh, just regular routine sports like fishing 
and things like that. I did a lot of running and jogging 
and exercises. 

Q Did yourform of activity change after April 9, 
1973? 

A Yes) Sir. 

Q Can you describe in what sense? 

A Well, I don't do any heavy Lifting. A couple 
of times I tried to run, to my sorrow. I don't do any 
jogging or any exercises. No fishing. I used to go pros- 
pecting a lot. I don't do that any more. 

THE COURT: You are saying you don't engage in 


a 


any exercises at all? 


THE WITNESS: No, sir. 


Q Mr. Sheppard, what complaints, if any, do you 


presently have? 


A I still have back pains. My back is not as stiff 


as it was and I still have back pains but I can do things 
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now that I couldn't do before. 
Q Like what? 
A Well, I can change a tire now. I couldn't do 


that before. In the beginning I couldn't drive a car but 


I can do that how. No great distance, but I can drive. 
Q Before, what do you mean by "before"? 
A Just shortly after the accident. 
(@) Are you going back to the American Ranger? 
A Well, I have asked for a transfer. 


Q Why did you ask for a transfer, Mr. Sheppard? 

A Because up until now I had other people under 
me that could do the heavy work and now I have some men 
On there thac are not able to do work either so I'm 
going to try to find another ship because I won't be able 
to do it either. 

MR. THALER: At this time,your Honor, I would 
like to offer the tax returns of the plaintiff for the 
period 1971 up until the present, 1975 -including 1975. 

THE COURT: When was the secident> 

MR. THALER: Excuse me? 

THE COURT: When was the accident? 


MR. THALER: April 13, 1973. 


THE COURT? All right. 


I don't underst-nd why we need the tax returns 
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MR. THALER: 1972, 1973, 1974 and 1975, with 
Mr. Sheppard's W-2 forms. Plaintiff's Exhibit 5 for 
identification. 

(Plaintiff's Exhibit 5 marked for identification) 

THE COURT: I gather the purpose of this is to 
show what he earned during those years? 

MR. THALER: Yes, sir. 

MR. BARKAN: I haven't seen those, your Honor. 

I understood there was to be a form for 1975? 


MR. THALER: There is no form for 1975, just the 


W-2 forms. They haven't been made out yet. 
MR. BARKAN: No objection. 
(Plaintiff's Exhibit 5 received in evidence) 
Q Mr. Sheppard, during your services on board the 
various vessels, the first assistant engineer has an op- 


portunity to work overtime, is that correct? 


A Yes, sir. 


a 


at a particular rate, is that correct? 
A Yes, sir. 


Q During the course of your services on the various 


Q And for overtime the individual is compensated 


vessels that you just mer.cioned, did you have an opportunity 


to refuse overtime? 
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Yes, sir. 
How often? 
ae Well, I suppose any time I want when I don't think 
I am able to do the work. I have refused overtime quite 
often. 
Q I show you your tax returns for 1972, 1973 and 
1974 and these are the W-2 forms you gave me. 
In 1972 whet were yourmearnings, your gross earn- 
ings? 
THE COURT: It probably would be, since they 


are in evidence -- 


MR. THALER: There are carryovers, that's the 


= 


problem. 


THE WITNESS: $27,369.98. 


Yes, sir. 
THE COURT: I was going to suggest it seems to 
me it would be simpler, since they are in evidence, for 


a 


you to read to the jury what they diszlose. 
Q In 1972 what were your earnings from wages at 

Mr. Sheppard? 

A $24,710.63. 


Q Did yo. earn money which shows up on your 1973 


returns for services rendered in 1972? 


{ 
| 
| 
| 
{ 
Is that for 1972? 
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Yes, sir. 
How much did you earn in 1972 but shows up in 
your 1973 returns? 
A Well, I have the pension plan W-2 form that 


shows I was on vacation for a period «- for a sum of 


SiS59. 52; 


Q Did you work in the latter part of 1972? 


A ¥es, sir. 

Q When did you receive your earnings for the 
services in 1972? 

A tn 1973. 


2) How much is that? 


A Well, I'm trying to determine it but I think 


that it is -- 


THE COURT: It appears to me, Mr. Thaler, which 


It seems to me that the simplest way to get it before the 


jury is to take those things and tell the jury what they 


a 


show in regard to earnings. 


MR. THALER: I can do that, your Honor. 

THE COURT: Why don't you do that instead of 
having Mr. Sheppard, require him to search through the 
records. You know what you are asking for. Read it to 


the jury, whatever these figures are. 


| 
| 
I suggested some time ago, those exhibits are in evidence. 


A v1 
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MR. THALER: Your Honor, to weed out and show 
the carryover from year to year it is necessary to see the 
Periods of employment of the Plaintiff and that doesn't 
show on-- the periods of employment don't show on the w-2 
forms. 

At this time I would like to offer into evidence 
Plaintiff's Exhibit 6 for identification Which is a record - 
of the plaintiff's employment, and which is a document 
issued by the Department of Transportation of the United 
States Coast Guard, and it shows his employment through 
to October 3, 1974, 

THE COURT: We just spent about 20 minutes going 
through this material. I didn't know you had the documents. 

S11 cight. 

(Plaintiff's Exhibit 6 marked for identi- 

fication) 


MR. BARKAN: No objection. 


MR. THALER: At this time, your Honor, I would 


like to offer Plaintiff's Exhibit 6 for identification into 
evidence as Plaintiff's Exhibit 6. 
THE COURT: Aili right. 
(Plaintiff's Exhibit 6 received in evidence) 
Q Mr. Sheppard, the document indicates that you 


were employed on the Santa Ana -- 
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THE COURT: I‘m Sorry. I don't really under- 
stand where we are. Mr. Sheppard has just gone through 
that. I'm not going through that again. 

MR. THALER: This is relating to his wages, 
your Honor. 

THE COURT: I don't care. You get his wages 
into evidence. You have his tax return. Get that into 
evidence. We don't have to go through his employment to 
get his wages. You introduced his tax returns for vari- 
ous years to show how much money he made. 

I told you to read what that discloses to the 
jury since they are in evidence. 

Let‘s do that. 

MR. THALER: Before that, may I ask one gques- 
tion, your Honor? It is just short. 

THE COURT: Sure. 

Q When do you get paid, at the termination of a 
voyage, Mr. Sheppard? 


A Yes, sir. 


Q And -if-you get paid in 1973, that goes to your 


returns in 1973, is that correct? 
A Yes, sir. 


MR. THALER: Mr. Sheppard's tax return shows 


for 1973; $27,746.59. 


Shennard-direct 
For 1974, $20,406.13, 
THE COURT: Are thove figures for his #arnings 
aS an engineer on board ship? 
MR. THALER: As an engineer on board ship. 


COURT: All right. Fine. 


Honor, ladies and gentlemen of the jury, have not been 
made out yet. We have his w-2 forms. 


THE COURT: What do they show? 


MR. THALER: Mr. Sheppard's 1975 returns, your 
| 
| 

| 


MR. THALER: Should I read then, your Honor, ones 
THE COURT: Yes, read what ix is and then maybe 
you can do the arithmetic. you can put the numbers on the 
board and add them up if you want to. The whole Purpose 
of this is to find out how much he made on the ship during 
the year 1975. 


THE WITNESS: Your Honor, could I mention some- 


THE COURT: No, not now. You allow Mr. Thaler 


to take care of the examination, Mr. Sheppard. 
MR. THALER: Your Honor, if it please the Court, 
I think Mr. Sheppard can do it better than I can. 


THE COURT: You can't read the numbers? 


MR. THALER: I have always had problems with 


W-2 forms. 


A od 


That's vacation pay. 


Is that itor the year 1974 and 1975? 
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2 THE COUFT: All right. | 
3 THE WITNESS: This is not 411 of them. You 
4 have the yellow sheets. That's what I wanted te say. 
5 | THE COURT: Mr. Sheppard, I hope you don't have 
6 | as much difficulty getting the money as you are finding | 
7 out how much you made. | 
8 THE WITNESS: Do you want me to give you the dates? 3 
9 THE COURT: Give us the figures for 1975, the | 
10 gross on-board earnings. | 
u A $2,509.22 ms 
e $3,120.78. | 
13 | $4,716.35. | 
sie $4,582.29. 

if 
i | $4,620.80. | 
” | 16.51, sn | 
y 6.08. 
8 | 8.58. | 
i9 | 40.64. | 
20 | 92:04. 
2 | 20.28 | 

i 
o | $9,703.90 
23 Q The $2,703.90, what does that represent? 


the jury, 
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Yes, sir. Part of 1973. 
Part of 1973, too? 
Yes, sir. 


MR. THALER: I have no further questions, your 


I will compute that and give the total figure to 
your Honor. 


THE COURT: All right, Mr. Barkan, do you have 


some questions? 


CROSS-EXAMINATION 


BY MR. BARKAN: 


0 


Mr. Sheppard, when you joined the S.s. Lash 


Turkiye, who did you report to on that vessel? 


A 


Q 


The chief engineer. 

What was his name? 

George Joseph. 

Did Mr. Joseph give you any instructions? 

THE COURT: Obviously he must have of some kind. 


Later cn he did. Not right then. 


Did he take you -hrough a tour of the engine 


No, Sir. 


Did he give you any indication of what your 


duties would be aboard that vessel? 


* * * 
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Q Did you receive any documents at that time,a 
Master's Certificate? 

A I received a little statement that I had written 
and signed. 

Q Is this the normal procedure aboard a vessel 
after an accident is reported to the chief mate or yourself 
as first assistant engineer, to report to the chief engi- 
neer? 

A Yes, Sir. 

Q Is it then a normal practice aboard vessels for 
some kind of report to be made out? 

Yes. 
This is true for all vessels, is it not? 
Should be. 


Mr. Sheppard, when did you first got to sea? 


It was in 1942. 
In what capacity were you aboard that vessel? 
Training capacity in the maritime service. 


a 


Training for what? 


For an engine room personnel. 


Was it 1944 you told us you received a license? 


Yes, Sir. 
What license was that? 


Third assistant. 


re 
A ay 
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Did you ver upgrade that license? 
Yes, sir. 
What license do you presently hold? 
Chief engineer, steam and diesel. 
Chief engineer for steam and diesel? 
Yes, sir. 
When did you obtain this chief engineer's license?| 
A I obtained the chief engineer's steam license 
about, approximately eight years ago. 
Q Is this the same license that Mr. Joseph holds? 
A Well, it isn't really the same one but it is the 
same thing. 
Q In other words, you are licensed to sail as the 
chief engineer just as he is? 
A Yes, sir. 
.@) When did you obtain your license as a chief en- 


gineer for diesel vessels? 


A About a year or a year and a half ago. 

Q Prior to this incident on April o 1973, did you 
ever sail in any other capacity other than first assistant 
engineer? 


74 sir. 


Q what other capacities? 


T have sailed as third and second. 
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THE COURT: I don't understand what this has 
to do with your case. 

pR. BARKAN: Your Honor, he is claiming a dis- 
ability from not being-— 

THE COURT: What difference does it make what he 
did before? He claims his disability is subsequent to 
April 9. 

MR. BARKAN: He is claiming, as I understand Et, 
he hasn't been able to work in the capaity of first assist- 
ant engineer and that his earning ability - 

THE COURT: He is complaining that he hasn't been 
able to work in that capacity because under his theory 
he can't do the heavy work. 

I don't see what he did before is going to help 
your case. 

. MR. BARKAN: I think it is important, your 
Honor, because of the scarcity of records relating to his 
present condition and since it was brought out by the 
Plaintiff's attorney -- ‘ 

THE COURT: I don't see any basis for it before 
April 9. You may ask him what he did afterwards,but I 
djJon't see how you can raise any problem about what he did 
before April 9, as I believe that's the cate of the acci- 


dent. 


| 
| 
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MR. BARKAN: Yes, it is, your Honor. 
Q 43 I understand it, Mr. Sheppard, after you 
were marked fit for light duty on May 2, 1973 ~~ Le that 
correct? 


A I think so. I'm not guite sure of the date but 


that sounds reasonably close. 


Q Did you attempt to obtain employment after that -| 
date? 

A Not immediately. 

Q When did you first attempt to obtain employment 


after that date? 


A I think the first day I went to work was June 


THE COURT: That is not what he asked you. 


He asked you when did you attempt to get employ- 


ment, not when you went to work. 


THE WLINESS: | Ti think’ that's’ the first) time: 1 


attempted to go to work. 


Q Isn't that in fact the first day you did go to 


THE COURT: I think you and he agree. 


A Well, I want to say yes, but at the same time I 
might have taken a night job before but I don't think so. 


It doesn't show on my records. 
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Q Do you recall, Mr. Sheppard, providing us with 
testimony on December 10, 1974? 
A Yes, sir. 
THE COURT: What does that mean? Do you mean 
you took his deposition? 
MR. BARKAN: TI took his deposition, yes, sir. 
THE COURT: Why didn't you say that? You sounded. 
a little mysterious. 
MR. BARKAN: Sorry. 
Q Do you recall, to a question put to 
you return to work -- 
THE COURT: Give him the page. 
MR. BARKAN: Page 44, Line 18. 
Q -~ to the question: 
2, Did you return to work after receiving that fit 
for duty slip?" 


And your answer was: 


rw Yes, Six, took a few night jobs." 


a 


A Well, it's been so long ago I can't say for sure 
but it is possible. 
What did you mean by "night jobs"? 
Night relief jobs for ships in port. 
How would you obtain these jobs? 


I would take them from the board in the union hall. 


61 


Sheppard-cross 

Q Would you have to apply some time in advance 
to obtain these jobs in the union hall? 

A Sir? 

Q Would you have to apply for these jobs in 
advance of the day that you would work as a night engineer? 

A No, sir. It would be the same day. 

Q Whenever you put your card in the hall for 
seagoing employment, would it be the same day? 

THE COURT: I don't understand, what does all 
this have to do with your case? 

A Ordinarily. 

THE COURT: What does this have to do with your 
case? I really don't understand what purpose you are mepvine 
in these questions. If you want to show he was trying 
to get a job, that is fine. Why all the details? 

Q When you went aboard, I believe you mentioned 
the New Yorker on returning to work, in what capacity 
was that? 


A Second assistant. 


Q Did you have any difficulty performing your 


duties at that time? 
A No, sir. 
Q And the next vessel you went on, did you have any 


difficulty performing your duties on that vessel? 
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What was the next vessel? 

The President Monroe. 

A And when you say"difficulty,” I believe you mean 
any: problems? 

Q Did you perform all your duties? 

A I didn't do anyheavy lifting. 

What do you mean by heavy lifting? 

I mean I didn’t do any heavy lifting. 

What do you consider heavy? 

In what respect, weight or something that is 
not light? 

THE COURT: The point is, Mr. Sheppard, you said 
you didn't do any heavy lifting. It seems to me you ought 
to define what yov are calking about. 

A Well, it is kind of hard to cefine it in 
pounds. I can tell if I am lifting something that is too 
heavy before I even lift it and if I think it is too heavy 
I wouldn't even try. Or didn't on that occasion. 

Q But you were able to perform the‘duties as first 
assistant engineer? 

A I did perform the duties of the first assistant 
engineer. 

fe] And thereafter when you went on various vessels 


subsequent to the New York and you were aboard the vessel as 


| 
| 
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2 first assistant engineer, did you perform the duties 
3 of a first assistant engineer? 
4 A I performed the duties but I don't think that 
5 || x aid the job that I should be doing. I don’t think I was 
: fully capable of fully performing the job. 
7 THE COURT: That is not very helpful. You were 
. employed as what, a first assistant engineer? A 
$ THE WITNESS: Yes, gir. 
10 THE COURT: You performed that duty and got paid 
i as a tirst assistant engineer, correct? 
ie THE WITNESS: Yes, sir. 
si THE COURT: All right. 
Q When were you last employed, Mr. Sheppard? 
» A The 3lst of March. 
" THE COURT: I think it is the 29th. I think 
iM your noluiene you said ended on the 29th of March if 
- | l am not mistaken. 
ye THE WITNESS: Well, the employment on the America 
= Ranger ended on the 29th but I was in the gnicn hall on the 34st 
- | and 1 couldn't get a job. They couldn't get a night enginee 
ane for the African Neptune and they seed me if I would take 
2 | it and I took it for eight hours. 
a Q What job did you have on the American Ranger? 
25 


A First assistant. 
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Q Is it true that most of the jobs that you have ha 


after April 9, 1973 was that of first assistant engineer? 
A Most of them, yes, sir. 
Q And you received the wages as a first assistant 
engineer on those occasions? 
A Yes, sir. 
Q After being marked fit for light duty on 
May 2, 1973 were you ever marked not fit for duty as a 
result of your back injury? 
A No, sir. 
Q Did you ever lose any time from work because of 
your back injury or this injury after May 2, 1973? 
A Yes, sir. 
Q What date was that? 
A One date was after I came off of the President 
Monroe. 
When was that? 
Some time in July. 
Of what year? 


1973. 


How long a period of time was that? 


That I didn't feel like I was fit for duty or: 


didn't work, feel like -- 


Q That you didn't work? 
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A Well, I think I was off of work about 25 days 


but I didn't consider myself to be unfit for duty that entir 


length of time. 


Q Did 


in that opinion? 


A No, 

Q Any 

A Any 
concur? 

Q No, 


you have any doctor examine you and concur 


sir. 


other times? 


other time what ~-- that I nad a doctor 


any other timesthat you lost or believe 


you lost work as a result of this injury. 


A Yes, 


second assistant. 


sir. When I got off of the Azalea City as| & 


| 
| 
Q Was that in August 1974? 
A I couldn't say for sure. 
Q How much time did you lose at that time? | 
A I'd have to look at the records. 
THE COURT: Don't you have a -- | 
THE WETNESS: I think 1€ is laying over there. | 


It is marked as 
THE 
to refresh your 


MR. 


an exhibit a..d I don't have it. 


COURT: I thought you had something before you 


recollection. 
BARKAN: I have something. It appears 


he left the Azalea City on August 16, 1974 and went to work 


MR. THALER: Do you need this document to 
refresh your recollection (handing)? 
Q How much time do you believe you were unable to 
work on that occasion? 
A Well, I was off 20 days and in that 20 days 
I worked 14 days. When I eae off of the Azalea City, I 
knew I couldn't do the work that had to be performed so 


i 


lzbr 69 te 
on the New Yorker on September 6, 1974. 
EL got off. I asked for relief. 
Q Once again, did you receive any treatment from 
a physician at that time? : 

A NO; Sir: 

Q Were you ever examined by a physician at that time? 
A I dont know what dates I went to the Marine 


Hospital. I did go to the Marine Hospital on various cates. 


Q When you went to the Marine Hospital on various 


receive treatment for other parts of your body? 


A. Both. . 


Q Did you ever have any injuries after April 9, 


A Not serious. A couple of times I hurt my back. 
It was like a reoccurring injury. One time on the 


Green Wave. 


dates, did you receive treatment for your back or did you 
| 
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What date was that on the Green Wave? 
Shortly after joining the ship. 
Was this in October of 1973? 
Yes, sir. 
How did you hurt your back on that occasion? 


Helping the cadet lift an armature into the 


How heavy is this armature? 
About 60 pounds. 
Q And you say you were helping a cadet. 
holding part of it? 
Yes, sir. 


Who was holding most of the weight, you or the 


I think I was holding most of it in the end. 


Did you slip or he slip or anything happen at 


that time which caused the injury to your back? 
sir. Nobody slipped. 
anything happen? 


No, sir. 


Did your back just start to hurt? 
Yes, Sir. 
Were you bendingover in a cramped position? 


No, sir. I was lifting up and reaching over. 
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You were reaching over? 


Yes, sir. 
Were you unable to work after that occurred? 

A I didn't lose any time from work. 

Q After May 2, 1973 did you receive any treatment 
for your back at all? 

A Well, yes, sir. I went back and got my 
prescriptions refilled for pain pills and things like that 
but other than that no. 

Q What kind of pills were they? 

A Pain pills. I think they were APC and codeine. 
Some of them were but I'm not sure all of them were. 

Q Was that only for your back or was it as a result | 
of some of the other injuries you mentioned you might 
have had? 

A Well, when I had my teeth pulled I also had some 
pain pills given to me then but I am not sure what 
kind theywere. 

Q Was your employment after April 9, 

a relief engineer? 

A Usually, yes, sir. 

Q Would you tell us, please, exactly 
relief job is? 


A A relief job is when somebody gets 
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vacation or sickness or personal reasons and they call for 
a relief man from the union hall. Is that what you wanted? 
Q Well, I am asking you. 
A Well, there are two kinds of relief men. 
Which type were you? 
Both types. 
What was the other type, then? 
Like where I relieved the ship's engineers while 
the ship is in port. 
Q That would be the night engineer that you de- 
scribed before? 
A Port relief, yes. 
0) But for seagoing employment, it would be the 
other type of relief where you relieved the engineer who 
is on vacation or whatever. 
A Yes, sir. 
Q Would this mean when the employment as a relief 
man or the other man comes back, you would lose your job? 
A Ordinarily, yes, sir. 


Q And then how would you go about getting another 


A I would go back to the union hall and wait for 
another job to come on the board that I thought I could 


perform. 
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Were jobs plentiful? 

Yes, sir. 

You could get a job any time you wanted? 

I wouldn't say that. 
Q Do you get paid any money for the period of time 

that you were on vacation? 

rN Yes, sir. 
Q How much vacation are you allowed per year? 
A For a what? 
Q Per year? 
A They don't base it on per year. You get so 


much vacation per month. 


Q In one given year how much vacaticn would you 


be entitled to? 


A Well, it then again would depend on the type of 


MR. THALER: Your Honor, the plaintiff is going 


to present an expert on the wage structure of the maritime 


r 


industry relating to engineers and if Mr. Barkan will 


wait until he arrives, he can get all that information from 


him, 
MR. BARKAN: Your Honor, I think this type of 
information is actually personal to the plaintiff, 


how much vacation he was entitled to and not a matter of 


A Te 
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what the -- 
MR. THALER: Vaca*t.on and wages is governed 
by the collective bargaining scsi between the union 
and the company, your Honor, and it is not related to the 
individual but it is related to the job. It is even related 
to the vessel. 
THE COURT: Well, I think you ean ask the question 
I will allow you to ask him for a while. If it gets more 
obscure than clarified, we will stop it. 
MR. BARKAN: I will ask it very directly, then, 
your Honor. 
Q Mr. Sheppard, during the year 1973, after 
April 9, how much vacation time did you receive? 
A Immediately after or combined? 
Q ' From April 9th to December 31st, 1973. 
A I do't know the exact number of days. 
Was it more than a month? 
Approximately a month. 


a 


And you were.paid for this vacation? 


A Yes, gir. & 
f a $ 
Q Could you receive payment for vacation while 


you are actually working on a vessel? 
A No, sir. 


Q During the year 1974, the entire year, how many 
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days vacation did you receive payment for? 
A I received none. 
Q Not one day off? 
Not one. 
Did you work the entire year? 
A Nou!) Sire 
Q What periods of time were you off during 
year 1974? 
A From 1/31/74 to 5/10/74. 
From 7/12/74 to 7/22/74. 


And from 8/16/74 to 9/6/74. 


And from 9/14/74 until 1 -- until the end of the 


Q And was there any reason why you weren't employed 
during those periods of time? 

A Well, some of the time I wasn't able to work. 
I didn't have any doctor's certificate. 

3, Did you sustain any other injuries during that 
period of time or those periods of time prior to when you 


were not working in 1974? 


A No, sir, not to my knowledge. 


Q You mentioned that you had your teeth fixed. 
When was that? 


A I think it was in 1974. 
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Q Did you go to sea during that period of time 
when you were getting your teeth fixed -- 

A I went to sea a few days on the New Yorker -- 
between dental appointments at the Marine Hospital. 

Were you unfit for duty because of your teeth? 

No, Sir. 

Were you experiencing pain because of your 
teeth? 

A Not a great deal. 

Q Was it preventing you from working? 

A I don't think it would have prevented me from 
working other than I would, sometimes I would have to be 
there for appointments. 

@) In other words, it was inconvenient for you to 
work at that time? 

MR. THALER: I object. The witness did not say 
Chae) at abi. 

THE COURT: Objection is overruled. 

Repeat the question, please. 

Mk. BARKAN: Mr. Reporter. 

THE COURT: Mr. Sheppard, I suppose with a rising 


inflexion it could be considered a question but it sounds 


(Read.) 


more to me like a statement, but you may repeat it. 
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What time? 
THE COURT: Mr. Sheppard, he has been asking 
you the questions about the times when you were having 
your teeth fixed and you have been answering questions about 
that. That is the time he is talking about, when you 
did work while you were having your teeth fixed. 
A No, sir, it wouldn't have been inconvenient. 
Q Was there any other reason why you weren't workin 
at that time? 
A What time? 1974? 
Q During this period of time when you were having 
your teeth fixed. 
A I am not sure exactly what time I was having my 
teeth fixed. 
Q I believe you mentioned after you left the 
SS New Yorker. 
A That was just one specific instance. I said that 
I was having my teeth fixed part of the time when I was on 


the New Yorker. 


Q Mr. Sheppard, getting back to the day of the 
} 


accident, I believe you mentioned aw emergency generator. 


A Yes, sir. 
Q What exactly is that? 


What is it? 


Sheppard-cross 
Yes. 
It is a generator that starts automatically when 


the ship's power goes off. 


Q Where is that generator located? 


A Outside of the engine room about three levels up. 
Three levels above the engine room? 
Yes, sir. 


What is the function of this emergency generator? 


THE COURT: He just told you. It starts 


automatically when the power goes off. 
Does it provide power -- 


It is to supply power when you have no ship's 


Is this generator secured when the vessel is in 
drydock? 
A It could be. 
THE COURT: What does that mean? 
MR. BARKAN: Is 4 turned off. 
Was it turned off on April 9, 1973? 
A I don't know. 
Q Mr. Sheppard, your attorney elicited testimony 
as to the earnings from 1973 to the present. I just wanted 
to ask you how much you earned during the years 1972. 


THE COURT: What relevance does that have? 
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MR. THALER: 24,000 -- 

THE COURT: Wait a minute. I asked a question 
as to what relevance it had. 

MR. BARKAN: Your Honor, there was a claim for 
permanency here. 

THE COURT: Why go back to 1972? 1 aon t 
understand this. I had barred it from Mr. Thaler because 
I didn't see any relevance. Why doyou think it is rele- 
vant? 

MR. BARKAN: For the purpose of showing there was 
no loss of income during these years, the year before the 
accident or after. 

THE COURT: Oh, I see what you mean. 


MR. BARKAN: There is a claim for permanency 


THE COURT? (ALL Fight; you can put Le) in. 
MR. THALER: It is admitted in evidence as 
part of Plaintiff's Exhibit 5. 


THE COURT: Was it read into the record? 


MR. THALER: No. I wanted to and then the 


Court objected to that. 
THE COURT: You can read it into the record. 
MR. THALER: $24,710.63. 


THE COURT: All right. 
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Q Mr. Sheppard, what is the slop chest aboard -.i 
vessel? 

A Slop chest aboard a vessel is like a little 
company store where you buy certain articles. 

Q Could you buy flashlights there? 

A Sometimes you can. 

Q Did you ever attempt to aboard the SS Lash 
Turkiye? | 

A No; Sir. 

MR. BARKAN: No further questions. 

REDIRECT EXAMINATION 


BY MR. THALER: 


Q Mr. Sheppard, isn't it a fact that some time 


after you boarded the Lash Turkiye -- 

THE (COURT: Mr. Thaler, this is your witness 
now. You are not to ©sk any leading questions or suggestive 
questions. Let him testify. 

Q You brought the attention of the oil on the 
catwalk to the chief engineer, is that correct? 

A Yes, sir. 

Q Why did you speak to the chief engineer about 
the oil? 

A Because I wondered -- 


MR. BARKAN: Objection. 
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things you already covered on direct. 
MR. THALER: This was covered on cross examin-~ 
ation, not direct, your Honor. 
THE COURT: No, you asked him when he was ill. 
You covered that on direct. There is no point in repeat- 
ing it. 
MR. THALER: Yes, your Honor. 
Q The first assistant engineer from time to time 
is required to work with heavy equipment, is that correct? 
A Yes, sir. 
THE COURT: What are you required to do? 
That is something I am confused about. What are you 
required to do with heavy equipment as an engineer that you 
are not able to do? 
THE WITNESS: You are asking me? 
THE COURT: I certainly am. 
THE WTINESS Well, many times you have to lift 


pieces of machinery or equipment to move it into place or 


move it out to be repaired and it depends on the ship. 


On the Green Wave -- 


THE COURT: You do it or you can have people 
' 
assist you do it? 


THE WITNESS Yes, sir. On the Green Wave I had 
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nobody working with me but the cadet and two wipers. 
On the ship I recently got off of, I had six day men. 
Q What does that mean? 
A I had more help. 
THE COURT: So as I understand your testimony, 
you can work as a first assistant engineer but because 
you don't have sufficient “— some particular job you 
wouldn't be able to do the job if you are required to move 
any heavy equipment, is that what you are trying to say? 
THE WITNESS: Yes, sir. 
Q Would it not only relate to using a lot of 
force to open valves? 


A No, sir, I don't think so. 


\ 
| 

| 

THE COURT: Again I am going to suggest that you| 


not testify. 
THE WITNESS: I could always use the wheel wrenc 
THE COURT: Let me see if I can pursue that 
a little further so I can get it clear in my own mind. 
There are certain times whether or not you can stay on 
a first assistant engineer's job at sea depends upon whether 
or not you can have sufficient help, is that correct? 
THE WITNESS: Yes, sir. 
THE COURT: You have taken some jobs, as you 


have indicated, and if it gets to a point that you find 
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you don't have sufficient help to do some of the things 
that are required, then you leave the job, is that cor- 
rect? 

THE WITNESS: Yes, sir. 

Q ‘You were permanent on the American Ranger, 
were you not? 

A Yes, sir. 

Q That was the ship that you last sailed on? 

Yes, sir. 

Did you change jobs on that ship? 
Did I change jobs? 

Are you changing jobs on that ship? 
I don't plan to go back. 

Q Why not? 

A Because they have two men on there now who say 
they are not able to do heavy lifting either and I can't 
do it so I have asked for a transfer. 

MR. THALER: I have no further questions. 


MR. BARKAN: I have no questions. 


THE COURT: I have some questions. 


it 
THE COURT: = 


f 
: a When you were hurt on April 9th, did you go 
' 


to the hospital? Were you hospitalized? 


A I was not hospitalized. I was an cut-patient. 
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You were treated by doctors? 
Yes, sir. 
For how long? 
Well, for quite some time. Even after -- 
For how long, Mr. Sheppard? 
For quite some time is kind of vague. 

A It is vague. 

Q I gather that you were an out-patient and you 
saw a doctor from time to time. How many times did you 
see a doctor? 

A Well, I know I went to the doctor after I got 
off of the President Monroe. 


No, I am talking about April 9th. 


Yes, sir, I know. 


Did you see a doctor then? 


Yes, sir. April 9th. Not on the 9th. On the 


How long were you under the doctor's care? 


A I had unfit for duty until May 2nd. 


% 
Q That does not answer my question. How long 


were you under a doctor's care? 
A On a day-to-day basis? 


Q I suppose so. 


A Well, I suppose until that day then. 
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Did you see a doctor between April 9th and 


Yes, sir. I think so. 
How many times? 
One time. 
One time after April 10th? 
Yes, sir, I believe so. 
MR. THALER: Your Honor, if I may, the medical 
records 
THE COURT: You can introduce them -- 
MR. THALER: It has bee Parts of it any- 
way. Exhibit 3, Plaintiff's Exhibit 3. 
BY THE COURT: 
Q After that, whatever that time was in April or 
May that you saw a doctor, that is, for the condition you had 
when had you wen a doctor since that time for your injuries? 
A Mr. Thaler has a list of times I have gone to 


a doctor in the last year or so but I can't tell you 


dates. I do know that I went to the Marine Hospital 


Norfolk after I got off the President Monroe in July 
I don't know the date. 

Q Have you been declared unfit for duty at 
time since May 2, 1973? 


A No, sir. 


.. oe 


Sheppard- 
Q Have you been hospitalized at any time since 
May 2, 43973? 
A No, Sir. 
Q Those times that you would leave the ship 
because you felt chat you couldn't do the work, did you go to 
a doctor? 
A Not for that reason. If I went it was -- no, sir 
I don’t think so. 1 didn’t go. 
TH COURT: All right. Than yqivery much. 
You are excused. 
(Witness excused.) 
THE COURT: Call your next witness. 
EF RED SC. AM AON Ni called as a witness on 
behalf of the plaintiff, having been first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. THALER: 


Q Mr. Schamann, what is your occupation? 


A I am the Director of Research and Development 


for Marine Engineers’ Beneficial Association, District iL, 
Pacific Coast District. 

1) Is that the organization of which Mr. Sheppard 
is a member? 


A Yes. 
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Q What does your job entail? 

A My job entails working actively during period 
of negotiations with the labor union in formulating the 
demands for our labor contracts and putting into effect 


the demands that we achieve through collective bargaining. 


Q And in your capacity are you familiar with the 


rates of licensed marine engineers? 
A Yes, I am. 
Q Are you familiar with the -- can you describe 
what the wage structure is in regard to licensed engineers? 
MR. BARKAN: I object to that, your Honor. 
MR. THALER: I will withdraw that question. 
Q What does the wage rate consist of for a 
licensed marine engineer employed on a vessel such as the 


vessels Mr. Sheppard has been employed on? 


x 


MR. BARKAN: I object because there were so 
many different vessels and probably different classes that 
the question is just too general. 

Q Do you understand the question, Mr. Schamann? 

THE COURT:The point is maybe he understands it. 
Fam not surew-= 

MR. THALER: It is not clear enough. 


THE COURT: I understand he was on some steam- 


powered and Diesel-powered -- 
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MR. THALER: I am not talking about that. 

I am talking about.-- 

Q What do the wages consist of in terms of dates, 
overtime, vacation? 

A You have just recited them. They consist of 
base wages, overtime payments and vacation pay. 

Q For cargo ships are there certain wace structures 


related to licensed marine engineers who are employed on 


engineers serving as first assistants from the period 1973 to 


them? 
A Yes: 
Q Are you familiar with the wages of licensed marin 
| 


the present? 


A Yes, I am. 


| 
What is that wage? 
A The wage would vary dependent upon the vessel tha 
the first assistant is serving upon. 
Q What is the range? 
A The range in our current fleet or the fleet 
as of 1973 would range from a Class B vessel thorugh a 
Class A-4 vessel. 
Q Do you know what the Lash Turkiye was? 


A Yes. It is classified as an automated 


Class A-3 vessel. 
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Q What are the wages for a first assistant 
engineer on an annual basis on such a vessel? 

MR. BARKAN: I object on the annual basis. 

THE COURT: I can't he you. 

MR. BARKAN: I object because he asked for it ona 
annual basis. I don't believe Mr. Sheppard's employment 
on that vessel was annually. 

THE COURT: All right, I think that is probably 
right. 

Q Do you have a list of Mr. Sheppard's employment 
record, Mr. Schamann? 

A No, © do not. 

Q On the Lash Turkiye, what is the average wage of 
a first Beanie engineer employed on such a vessel on a 


monthly basis? © 


THE COURT: JI think that is all right. | 
4 
MR. BARKAN: I think if Mr. Schamann is testify- 


ing as an expert on the wage structure of the contract, it 


a 


should be limited to that degree. 

THE COURT: I don't understand. He has 
already identified the ship and I gather the class of the 
ship and the contract calls for certain wages on that class 
of ship, wouldn't it? 


MR. BARKAN: I agreebt he asked for an average of 


| 


| 
{ 
i 
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engineers on that ship. I think that is different. 
Q What are the earnings of a first assistant 
engineer such as Mr. Sheppard, who was employed on the 
Lash Turkiye for a month's periodaf time taking into con- 
sideration the employment on that vessel for 30 days? 
A 30 days'earning on the current wage scale would 
be $4200. 
That is per month? 
Per month. 
What does that consist of? 
That would consist of his base wages including 
his non-watch payment, overtime and vacation payments. 
THE COURT: Yaiwere indicating the maximum that 
he could get. What is his base rate? 
Q Mr. Schamann, what is his base wage? 
THE) COURT = That is what we ought to have. 
A His base wage would be $$2,577.34 per month. 
Q And what would be his overtime, can you de- 
scribe how you arrived at the overtime rate? ; 
A Would you readdress that question to me? 
Q What would the overtime rate be and can you 
describe how you came to that figure? 


A The overtime rate would be $17.43 per hour. 


Q How did you arrive at a $4200 figure in 
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including the overtime? 


THE COURT: vhat is not going to help us too 


You have $2500 base,is that correct? 
Yes. 
How much would be for vacation? 
A $1,056.31. 
Q Is there a guaranteed amount of overtime that 
a person such as Mr. Sheppard would have earned on a ship 
such as the Lash Turkiye? 
A No. 
Q How did you compute the overtime rate? 


A Over the past ten years we have been 


using the economic guidelines set forth by the federal 


government to determine the amount of moneys we have to 
bargain with collectively. This requires us gathering 
payroll data from the contract companies and coming up 
with an average wage for the ship's engineers employed on 


the ship. Taking the average wage we then apply the amounts 


that were allowable under the guidelines in effect or 


laid out by the collective bargaining agreed to determine 


the amount of money that we had to spend for new benefits and 
then we would use this to purchase the various wage increses. 


THE COURT: Mr. Schamann, you are talking 
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exactly like an expert. I don't understand a word 


of what you are saying. I have no understanding of this at 


all. 

Q You gave us $17.40 -- may I could try to clear 
it up, your Honor. 

THE COURT: The question is how you figured the 

overtime. 

Q The overtime, is that set by the collective 
bargaining agreement? 

A The rate is. 

Q You gave us a lump: sumfigure for 30 days for 
overtime, is that correct? 

A Yes; 1) did. 

Q How did you come to the determination of that 
lump ‘sum? 

A By uSing the payroll data thatwas supplied 
to us, we were able to decermine the percentage of base 
wage on various classes and types of vessels that could be 
allotted for this calculation. ; 

Q And what percentage did you arrive at? 

A 92.2 percent of base wages. 

Q How much does that come out to in terms of 
dollars? 


THE COURT: Actually, the figure he has given us 
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comes to a little less than $1100 according to my 


figures in terms of overtime, but I still don't think I under 


| 


stand. 

Do you mean that on the wiiole on a ship like 
that, the way that you figure it \ut, the men would opt to work 
for that overtime so they make about $1100 roughly? 

THE WITNESS: In that nie ae sir. 

MR. BARKAN: Your Honor, I was going to object to 
this whole line of testimony. I think it is speculative. 
Mr. Schamann mentioned 71lotted. We have the earnings 


records of Mr. Sheppard. 


is that he cannot make overtime. If he were in full health - 


| 
THE COURT: The issue Mr. Sheppard is phrasing | 
| 
| 


he is losing so much money per month. That's what he is 
trying to say. He is therefore losing this pay. 
MR. BARKAN: But to speculate as to how much 


overtime is on one type of vessel, for instance, which was 


testified was an A-3 category and what it is aboard 


~ 


other vessels -- 


THE COURT: I am having some problem with the 
figures. 
Q For example, on the Lash Turkiye, what are your 
figures based upon, Mr. Schamann? 


A My figures on the Lash Turkiye are based upon 
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the base wages while he is working on board the vessel,the 
overtime while he is working on the vessel and the vacation 
payments which he would receive while he is not working on 
the vessel. 

Q How was the 9! percent cvertime figure computed 
in terms of the base wage? 

THE COURT: 92 percent of -- overtime is 92 percen 


of the base wage? 


THE WITNESS: Yes, it is, Sir: 


THE COURT: I don't see how that is arrived at. 
I thought you told me the base wage was $2,577.34. 

THE WITNESS: The question was asked,what was the 
monthly earning that he would receive under the contract. The 
next question was on the vacation amount, when he is on va- 
cation, he is off the vessel, he is not earning overtime 
while he is on the vessel, so the period that he is off on 
vac a he is not earning overtime so therefore the ratio of 
92 percent would only hold for that period of time he is 
employed on the vessel. : 

THE COURT: I am absolutely completely lost. 

I thevght that you indicated that on a monthly basis, 
the base pay was $2500, his vacation pay was 1500 some 
Gollart:. I thought that is how he arrived at the $4200 


figure. Now I see I am wrong. I don't understand. 


I really don't understand it. Maybe you better start 


’ 
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again, Mr. Thaler. 

Q You are familiar with the earnings of marine 
engineers on merchant flag ships as you stated, correct? 

A Yes, I am. 

Q And you work and negotiate with companies relat- 
ing to their wages, is that not correct? 

THE COURT: Well, we know all that. Try to give, 

him a question that will clarify it for us. 


MR. THALER: Mr. Barkan, would you care to 


stipulate to the overtime that Mr. Sheppard earned on the 
Lash Turkiye when he was working for your company? 

MR. BARKAN: To the amount that he had earned, 
it would be in the records. I don't see any objection to 
that. To the amount that he would have earned, I object 
to. 

MR. THALER: I don't understand. There is 
a question here on the amount of earnings of a first 
assistant engineer such as Mr. Sheppard on a vessel such 


as the Lash Turkiye in 1973. 


MR. BARKAN: I think we are speaking about dif- 


ferent things and different theories, which would be 


dependent upon -- 


THE COURT: I agree with that. That is not what 


we were talking about. 
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MR. THALER: I thought Mr. Barkan wanted me 
to specifically relate it to the Lash Turkiye -- 

THE COURT: We were talking about what he 
earned on the ship. You don't have to have an expert to 
tell us that. We know how much overtime he earned on the 

eee 
snip. We don't have to have an expert to tell us that. 
You have the records in terms of what he actually earned on 
the ship. You weren't having him for that, I didn't think. 
I thought you were having the expert to testify as to what 
kind of overtime would be allowable for a man of his 
category on the ship and how much money he could earn on 
overtime. 

MR. THALER: If I start in another vein, maybe 
I can get that out. 

MR. BARKAN: Your Honor, that kind of testimony, 
I think, would be . highly speculative because we are working 
with different companies and averages as opposed to what a 
man could have earned, what the conditions are on the 
ship -- : 


THE COURT: You may be right but the issue 


that's been raised is that this man says that he has been 


damaged to the point that he cannot work on overtime. We 
all know that merchant people do do some overtime. My 


problem is I don'tknow how we will be able to reach the 
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formula underthe present explanation. Maybe we won't. 


Mr. Thaler can try. If you find it too speculative, raise 
your objection. I probably will sustain it if it is too 
speculative. 
MR. BARKAN: Thank you, your Honor. 
Q Are you familiar, Mr. Schamann, with the average 
wages of first assistant engineers on an annual basis such 
as Mr. Sheppard working on merchant ships under contract 


with the MEBA? 
A Yes, I am. 
MR. BARKAN: Your Honor, I object to that 
question. He specified that relief engineers in taking 
relief employment as Mr. Sheppard testified that he was 


doing. 


MR. THALER: That has nothing to do with this. 
THE COURT: The objection is sustained. 
You should reframe the question. 
Q Are you familiar with the hiring practices of 
Marine Engineers? : 
A Yes, I am. 


Q Can you explain how a marine engineer is hired 


and how he obtains a job? 


THE COURT: What hasthat got to do with this 
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MR. THALER: Well,your Honor, it has to do with 
the entire wage structure because it makes no difference 
whether or not a man is a relief or a permanent on a ship. 
THE COURT: We don't have to go through that. 


If that is so, Mr. Thaler, you can ask this man does it make 


any difference and get it out. Why do we have to go 


through it that way. Ask him a simple question. 

Q Does it make any difference interms of pay, 
Mr. Schamann, in terms of pay within which a marine 
engineer, in terms of wage structure, whether he is a relief 
or a permanent aboard ship? 

A The relief engineers and the permanent engineers 
for the same grade receive the same pay. 


Q They are under the same contract, is that not 


That is correct. 
What Mr. Sheppard may do today -- 
THE COURT: He has answered the question. 
Q A man who will sail relief may from time to time 
sail on 2ifferent class vessels, is that not correct? 
A Yes, that is correct. 
Q And different class vessels may have different 


wage structures, is that correct? 


A That is correct. 
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Q What are the different class vessels that a re- 
lief may sail on in cargo ships? 

A The different classes of vessels would range for 
pay purposes from Class B vessels to Class A-4 vessels. 
The breakdown of the classes are A-4, A-3, A-2, A-1, A and 
B. 

Q What is the wage basis for first assistant engineer: 
on these class vessels? 

A The basis is the amount that is negotiated 
in the collective bargaining agreement. 

Q Did you at my request make out the wages of a 
first assistant engineer for a year's period of time? 

A Yes: 

What did you base ye : computations on? 

A The wages that were in effect at that period 
of time. The vacation benefit that was in effect at 
that period of time and an overtime factor that was de- 
rived from the Lash vessels' payrolls for first assist- 


- 


ants. 


Q In making that determination what class of 


vesséls did yai consider in coming up with the figures? 


A I used one class of vessel, thatbeing the 


automated A-3 vessel. 


Q Is the Lash Turkiye such a vessel? 


| 
| 


A 
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A Yes, the Lash Turkiye is an automated Class A-3 
vessel. 

Q Are there any automated Class A-3 vessels? 
Are there more than one? 

A Yes, there is more than 

Q Approximately how many? 

A I would venture a guess at 30. 

Q So if Mr. Sheppard left the Lash Turkiye, which 
is a Class A-3 vessel, it is possible that he could go 
on another ship of a different company of a different name 
which is also a class A-3 vessel and receive the same wages, 
is that correct? 

MR. BARKAN: Objection, your Honor. I think we 
are getting very speculative on this. We know which vessels | 
Mr. Sheppard was on. 

THE COURT: Why did you pick Class A-3 vessel 
to make your computation? 

THE WITNESS: I was requested to do so. 

THE COURT: Just requested on a Class A-3 
vessel? 

THE WITNESS: Yes. 


THE COURT: Let's hear the names of some of 


these vessels. You have the names of the vessels the 


plaintiff worked on. 
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MR. THALER: The President Monroe. 

THE COURT: What was that? 

Tbe Azalea City, the Green Wave? 

The Azalea City is a Class B vessel. 

The Green Wave? 

I would have to look at my listings. I have list 
ings of all the listings in the contract. 

THE COURT: Name some off the top of your head. 
Name some vessels he has been on. 

And you don't have your book here, I take it? 

THE WITNESS: No, Sir. 

THE COURT: You probably will be with us 
tomorrow. 

I thought Mr. Sheppard had a sheet of paper that 
listed every place he worked. 

MR. THALER: Since '73. 


THE COURT: Aren't you interested in that? 


What are you trying to find? 


What I want to ask him is is that sheet of 


paper, whatever it was that Mr. Sheppard used to 


refresh his recollection that supposedly he was reading from, 
it hadjevery ship he worked on. There is no point in 


wasting time. Get that sheet and ask him about those 


vessels, 
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MR. THALER: With all due respect, your Honor, 
that is only for ‘74 and on. The other is from the United 
States Coast Guard -- 

THE COURT: Let us get from '74 on. He will 
be here tomorrow. Let us find out whether he knows something 


about those. 


Do you recognize any of those, what class they i 


inwth any certainty? Otherwise we will have to suspend the 
questioning for tomorrow. 
THE WITNESS: Yes, I do. 


THE COURT: Tell us some of them. | 


} 


THE WITNESS: The New Yorker is a Sea-Land vessel, 
diesel,and it is in a class -- it was recently reclassified to 
a diesel Class C. | 

The Azalea City is a Class B. The rest -- 
the Green Wave and the President Monroe I would have to refer 
to my vessel book. 

THE COURT: All right. I am going to sustain 
the objection. I don't see any basis of our using a 
Class 4 vessel when he is not necessarily going to be employe@ 
on that and his record dwewry show he was employed on -- 

I am sorry,on the class A-3 vessel. 
MR. THALER: The problem I have, your Honor, 


is that but for an accident a relief engineer, say he is a 
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first assistant -- 
THE COURT: Mr. Thaler, you ask further questions. 
I am not interested in your editorializing before the 
jury. 
MR. THALER: May I approach the bench? 
THE COURT: No. What you may do, Mr. Schamann, 


I am sure you will have to be back tomorrow, is to 


lookup all of the ships from 1973 that Mr. Sheppard worked 
on and give us -- be prepared to tell us what class vessels 
they were. 

On the basis of what they have I will make 
my ruling as to whether I am going to allow you to testify 
what he could earn on a Class 3 vessel. 


THE WITNESS: Yes, sir. 


Q Mr. Schamann, has there been any increase in 
wages since 1973? 

A Yes, there have. 

Q What have the increases been since that date? 


A Since -- 


MR. BARKAN: Objection, your Honor. Once 


again we have to get specific. 


THE COURT: Let's hear what he says. I don't 


xnow where we are going. 


A We have practiced across the board wage increases 
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across the board meaning that we have applied the same 
percentage of wage increases to each class of vessel in our 
collective bargaining agreements. Since '73 -- as of 
September 1974 we took the 8 percent wage increase. 

June 16, 1975, we took a 10 percent wage increase. 


THE COURT: You are under the 1975 contract 


THE WITNESS: Yes. 
THE COURT: You have had an 18 percent wage 
increase since 1973? 
THE WITNESS: Yes, sir. 
Q When is the 1975 contract scheduled to terminate 
A In 1978. 
Q Do you have an opinion based upon your experience 
in the industry as to whether or not a further increase is 
in the future?? 
MR. BARKAN: I object to that. 
COURT: I will sustain that objection. 
Q Schamann, for approximately the past ten 


years how many increases have been contracted between 


the companies, such as the ones that Mr. Sheppard has worked 


for? 
A In wages there has been an increase in each of th 


contract years for the past ten years. 
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Q How many different contracts have there been for 
the past ten years? 
A Three. 
Q You referred to before, I believe, a non-watch 
rate. What is a non-watch rate? - 
A Non-watch rate for a first assistant's wage 
is part of the base wage and it consists of an amount given ° 
in lieu of extra compensation for weekends spent on board 
by a ship's engineer. 
Q Are you familiar with the vacation benefits to 
« 
marine engineers in 1973? 
A Yes, I am. 
Q In 1973 what were the vacation benefits? 
A The vacation -- 
MR. BARKAN: Objection, your Honor. I think 


it is just too general unless we are talking about the 


particular vessels again. 


THE COURT: I suppose that is right. Aren't th 
vacation pay geared to the type of vessel? 

THE WITNESS: The benefits, there are three 
separate and distinct types of benefits. 

THE COURT: Tell us what they are. 


THE WITNESS: There is atanker vacation 


plan and a dry cargo plan. On dry cargo we have 


AR 6 103 


lzbr 108 Schamann-direct 
provisions for regular dry cargo vessels and high pro- 
ductivity vessels called quick turn-around vessels, we have 
a separate vacation plan. 
Q For dry cargo vessels, what is the vacation -- 
THE COURT: What is a dry cargo vessel? 
THE WITNESS: A dry cargo vessel is a vessel 
that will carry goods in bulk commodities. 
THE COURT: Is that the ship that he was on, 
is that classified as a dry cargo vessel? 
A The Lash Turkiye is a high productivity vessel 
called a container vessel or a quick turn-around vessel. 
THE COURT: What is the vacation plan for that? 
THE WITNESS: In 1976 the vacation benefit was 
19 days vacation for every 30 days employment. 
TEH COURT: That is what it is now? 
THE WITNESS: Yes. 
THE COURT: I think he asked for '73? 
THE WITNESS: The benefit in 1973 was 16 days 
dry cargo vacation for 30 days employment. 
Q That increased since 1973, is that right? 
A It has. 


Q What have the increases been? 


A The curren vacation benefit is 19 -- correction. 


The current benefit is 18 days for 30 days employment. 
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Is there a schedule for 1976? 
Yes. 
What is that? 
As of June 16, 1976 the benefit will be 19 days 
for 30 days employment. 
Q Is there a schedule for 1977? 
A Yes, there is. 


What is that? 


MR. BARKAN: I object, your Honor. 
THE COURT: It is part of the contract. That 
is not speculative. It is part ot the contract. 
A The benefit in 1977, as of June 16th,will be 
20 days vacation for 30 days employment. 
Q What does that mean, 20 days vacation for 30 days 
employment in terms of money? 
A During his period of vacation he will receive 
his base wages including non-watch payment. 


Q So in other words, for every 30 days he works, 


he receives presently 19 days of vacation, is that cor- 


rect? 


A No. 


Q I don't understand it and I am sure the jury 
doesn't. What does i. mean? 


A It means he will receive 18 days vacation. 
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And the 18 days will be with pay, right? 
Yes. 
And the pay of that 18 days is based upon what? 


A His base wages incliding his non-watch payments. 


Q Mr. Schamann, are there jobs presently 


available for first assistant engineers? 

A Yes, there is. 

Q Is there a mandatory retirement age for marine 
engineeers? 

A No, there is not. 

Q in other words, a marine engineer can work past 
65 or whatever, depending upon his disposition, is that 
correct? 

A Yes, it is. 

MR. THALER: Your Honor, other than the information 
concerning the different classes, I have completed my examina 
tion of Mr. Schamann. I would like to recall him again 
tomorrow morning. 

“THE COURT: Well, Mr. Barkan has to have an 
opportunity to cross examine him. 

MR. BARKAN: I oe prefer to wait until we 
finish his direct examination. 

THE COURT: He is through except for one area. 


You can examine him on anything that has been raised up to now. 
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Tomorrow you can cross examine him on anything that Mr. 
Thaler directs him on. 
CROSS EXAMINATION 
BY MR. BARKAN: | 
Q Mr. Schamann, how many years have you been 
employed by the Marine Engineers Beneficial Association? 
A 15 years. : 
Q Were you always employed in the same capacity? 
A No. 
Q When did you first become employed in this 


particular capacity? 


A 


Q 


does it actually relate to the bargaining and negotiations? 


A 


Q 


based entirely on statistics, are they not? 


A 


Q 


months. 


{ 
In 1964. | 
| 


Do your duties normally relate to statistics or 


Both. 


These figures you were mentioning, they are 


The payroll data. 
For what period of time, this payroll data? 


For the Lash vessels I believe four and a half 


And for the other vessels? 


No. 
What then are they based on other than mnie 
| 
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A 


Q 
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Up to nine months. 


I thought, if I understood correctly, you 


mentioned something about ten years before. 


A 


You have asked me for the latest figures. 


you the basis for deriving the latest figures. 


Q 
types of 
A 
Q 
A 
Q 
does it 


Lash? 


A 

Q 
vessels? 

A 


Q 


How long have you been actualiy computing 
figures? 

Since 1965. 

And Lash vessels? 

Lash vessels, since 1972. 

This A-3 category which includes Lash vessels, 


include any other types of vessels other than 


Yes. 
Of this group ycu say there are 30 vessels? 
Approximately. 


Is this the highest wage paying group of 


The Class A-4 is the highest wage paying vessel. 


What kind of vessels are those? 


Those are the Sea-Land SL-7 class vessels. 
And A-3 would be the next highest? 
Yes. 


And it goes all the way down to B, which is the 
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lowest or is there lower than B? 
A B at the present ime is lower although we do have aa 


Class D with a 10 percent which would be higher than a 


normal Class B. 
Q You also mentioned something about a diesel C. | 

How does that fall into this classification? | 
| 

i 


A That is above Class B because diesel has a : 
10 percent bonus on it so we pay the higher wage rate on | 
that particular vessel. 

Q In computing these figures and coming out with 
the figure you gave us, at least for Lash vessels, this was 
from all the vessels in the A-3 category whether or not they 


are Lash, is that correct? 


A No. The figures that I used for A-3 for 


determining overtime was specifically from Lash. 

Q Was it related to any one company for Lash 
vessels? 

A Yes, it was Prudential Lines that supplied me the 
payroll today. 

Q This was the only one? 

A Yes. 

Q The overtime rate you testified to, this 
was computed from an average, was it not? 


A The rate I testified to was the exact rate that 
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is currently inthe contract. 
Q 92 percent or are you speaking of the rate of 
$17 per hour? 
A I am speaking of the rate of $17 per hour. 
Q This percentage you used to come up with your 
figure of the monthly earnings, how was that derived? 
A That was taken from payroll records on the Lash 
vessel. 
Just one Lash vessel? 
That is correct. 
Which vessel? 
The Lash italia. 
Q So then the other Lash vessels could vary, could 
they not? 
A Yes, they could. 
Q Wouldn't the amount of overtime that a first 
assistant engineer would earn depend on how often his service 
would be required for repairs? 


A Partially. 


Q Other engine room jobs? 


A Yes, sir. 
Q Do youknow if there was anything that would 
be untypical about the Lash Italia from which you took these 


statistics? 
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A This payroll data was volunteered by the company 
as typical of their fleet. 

Q Do you have this data wich you? 

A No, I do not. 

Q You say it was volunteered as typical of the 
fleet? 

A Yes. 

Q Yet it can vary from vessel to vessel? 

A It can. 

Q Wouldn't it also vary from month to month, the 
amount of overtime that would be earned? 

A It may. 

Q You looked at the statistics, is it the same 
or the data that came in, is it the same every month? 


A No, it would vary. 


Q So then you can't tell exactly how much overtime 
a first assistant engineer would earn in any one month? 


A I cannot exactly. 


Q Isn't it true that the only figure that is -- the 


only figure that remains the same would be the base rate? 
A For that period in the contract, yes. 


Q Everything else would be a variable? 


A No. The vacation would remain constant for that 


period of the contract. 
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Q But then that would vary from vessel to vessel, 
would it not, of different classes? 


A No, that would vary by different types of 


vessel. 
Q The classification of the Lash Turkiye, I believe 
you said in and out container vessel, is that correct? 


A It is a high productivity vessel. It is a barge 


carrying vessel. 


Q Is this the highest rate of vacation pay on this 


The tankers are a higher rate of vacation 
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of cargo carrying vessels other than tankers, 


would it be the highest? 


A Yes, it would be the highest. 

Q For a first assistant engineer to obtain this 
vacation, he has to not work, is that correct? 

A That is correct. 

Q When you say vacation pay, this is actually 
payments made tothe union, is it nox? 

A No, it is not. | 

Q Who is it made to? 

A It is made by a joint employer-union plan that is 


independent of the union. 
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Q When is it actually paid to the first assistant 


engineer? 
A When he leaves his shipboard employment. 


Q Can a first assistant engineer work 12 months 


in one year? 


A He can work up. to 12 months in one year. 


Q And then he would receive vacation, I believe you | 


mentioned it was up to 18 days for every 30 days he worked? 
A Yes, he would receive that in addition or he 
would receive that once he had put his year's. service in, 


he would then go on vacation. 


Q Would he actually have to take his vaction to 


receive the money? 


A Yes, he would. 


Q So then, an engineer in order to take advantage 


of these vacation payments, he would actually have to stop 


working? 

A He is required to stop working. 

Q When is he required to stop working, any 
particular period of time? Can he work constantly and 
save it up? 

A I believe we just had a change in the rulings 
when it is compulsory to take vacation. I would have to 


refer to the change in the rulings. 
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Q What was the old ruling? 

A The old ruling, I believe, was 270 days of ship- 
board employment and then he is required to take his vacation 
when the vessel comes back to the States. 

Q So that would be somehere around nine months? 


A That is correct. 


Q And now you changed the ruling to a longer period 


of time? 

A I would have to refer to the ruling. 

Q In any event, in any one year, at least up 
until this change of the ruling -- when was that made, that 
change in ruling? 

A I believe at the last trustee's meeting. 

Q Which would have been when? 

A I believe in February this year. 

Q So prior to that time in any given year the 
engineer could only work a maximum of nine months,am I 
understanding you correctly? 

A That is correct. 

Q And does he have to take the three-month vacation 


« 


in one straight lump,so to say? 


A Yes, he does. 
Q Could he take five days here between vessels? 


No. 
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Q He has to use up all his vacation at one time? 
A That is correct. 
Q And would it always be three months at a time 
or is there some other breakdown? 
A No, he may take his vacation any time after 30 


days but he can't take it at random. He has to clean 


it up all the time. He has to take all his vacation that he | 


has accumulated. 

Q In other words, he can work 30 days, at least 
for this particular vessel, he can take off for 16 days 
under the older rates and then he can go back to work after 


16 days, work another 30 days and take off 16 days and do it 


that way? 


A Yes. 


Q As long as he uses up all the vacation he 


accrued? 


A Up to a maximum of three times. 


Q What do vou mean a maximum of three times? 

A Well, rather than work 30 days and take off 16 
days and work 30 days and take off 16 days throughout the 
year, we discourage, pecans the employers have requested 
us for purposes of their operation to reduce his option of 
taking vacation to a maximum of three times a year. 


Q So other than that limitation a man is free to do 
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what he wants. with his vacation time? 
A Yes. 


Q This particular incident occurred in 1973. How 


man, American flag vessels of the dry cargo type were 


there in 1973 which were under contract to your union? 
A I couldn't answer you. 
Q How many members did your union have during the 
year 1973? 
A Approximately 6,000. 
Q How many of those members were trying to get 
jobs as first assistant engineers? 
A I couldn't answer you that. 
THE COURT: It hink we better suspend now. 
You can resume tomorrow morning. 
You are excused until tomorrow morning at 
10:00 o'clock. 
(Adjourned to Tuesday, April 13, 1976, at 


10:00 a.m.) 
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FRED SCHAMANN, resumed. 

THE COURT: I think we can save ourselves a 
great deal of time. I have thought over this issue and 
I am going to allow Mr. Schamann to testify as to any change 
in salary or compensation for only one cagegory. He can 
give us all of them or he can give us none of them. 

MR. THALER: He is going to give us all. 

THE COURT: All right. 

DIRECT EXAMINATION (Continued) 
BY MR. THALER: 

Q Mr. Schamann, at my request did you check the 
earnings for the various categories on which Mr. Sheppard 
sailed in regard to the ships that he sailed on? 

A Yes, I did. 

Q Can you tell us what the categories are and 
under each category what the monthly earnings of a first 
assistant such as Mr. Sheppard is from 1973 up until the 
present and as set forth in the schedule in the collective 


bargaining agreement? 


A I have employment on five vessels, the first being 
{ 


the Azalea City, which is a quick .turnaround:.’ Class B 
vessel. On this vessel he was employed as first assist- 


ant. His earnings, he worked on this vessel between 1973 


and currently, would be as follows: 1973, he would have 
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worked a total of 275 days earning $22,480 for the year. 
1974, he would have worked a full year earning 
$30,872. 
1975 working a full year as first assistant 
he would have earned $34,088. 
1976 working a.full year as first assistant 
he would have earned $36,147. 
1977 working a full year he would have earned, 
based on the contract, $37,666. 


MR. BARKAN: Your Honor, I am going to ob- | 


ject. This whole line of testimony even gets more specu- | 


lative. The witness has testified to earnings if he 
worked on that vessel a full year. Now, his record 


indicates he left that vessel, went on to other vessels 


and == 

THE COURT: I understand that but that is the 
only way we can make any sense of the iigures. We have 
to find out what the possibilities are,so the objection is 
overruled. 

All right, proceed. 

A The next ikiiiun soe type of vessel he had worked o 

on was the American Ranger which is a Class A-l vessel 
plus 10 percent. It has a standard dry cargo vacation. 


In 1973 working 9 months as first assistant on 
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this vessel, he would have earned $22,041. 

Working a full year as first assistant in 
1974 he would have earned $30,420. 

As first assistant working the full year of '75 
would have earned $33,684. 

Working the full year 1976 his earnings would 
be $35,797 and based on the contract his earnings for a 
full year's employment as first assistant in 1977 would be 
$37,380. 

The vessels Green Wave, the President Monroe 
and the New Yorker I have not ascertained numbers as to the 
ratio of overtime to base wages until this morning and 
using the basis of 91 percent overtime to a base wage ratio 
I can offer the following figures with a few calculations: 

On the SS New Yorker his earnings for 275 days 


in 1973 would be $23,295. 


His earnings as first assistant for the year 
‘74 would be $32,949. 


As first assistant in 1975 he would earn $35,073. 


In 1976 he would earn $37,206 as first 


assistant. 


And as projected by the contract for 1977 as first 


assistant he would earn $38,777. 


Q Is that it? 
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A No, one more. 
The Presiden: :tonroe, which is the same size 


vessel as the Lash Turkiye, an automated A-3 quick turm 


around vessel, he would earn the following: 


In 1973 as first assistant he would, for 275 
days, earn $37,806. 
In 1974 as first assistant he would earn $41,199. 


In 1975 he would earn $45,261 as first assist- 


In 1976 he would earn $48,247 as first assist- 


And as projected by the contract in 1977 as 
first assistant he would earn $50,164. 

Q Does that completethe ships -- 

A I had one additional vessel, the Green Wave 
which was a Class A ii1y cargo vessel for which Iwas 
unable to acquire a proper sampling of overtime to base 
wage ratio. Therefore, I had not performed the calcu- 
lation on this class vessel. 

Q On the vessels that you have described, what do 
the earnings consist of? 

Q The earnings consist of his base wages,his 
overtime and his vacation payments. 


Q What percent of his base wage is overtime? 


A 
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A 91 percent. 


A Vacation is a benefit that is paid to our members 


Q What is meant by vacation? | 
| 


as compensation for him not receiving his weekends, his | 
holidays or his evening off while employed on the vessel. | 
MR. THALER: I have no further questions. 

CROSS EXAMINATION 
BY MR. BARKAN: 

Q Mr. Schamann, these figures you just gave us, a 
would be for a man who was steadily employed in each of these 
vessels? 


A Yes. 


Q Would a relief engineer earn that amount in 


one year? 

A He may. 

Q But a relief engineer would be required to get 
off the vessel and then seek a job on another vessel, would he 
not? | 

A Yes. 


Q What was the average period of time between 


obtaining employment for a first assistant engineer once he 


left the vessel and seeking another vessel? 
A I couldn't answer that. 


Q Wouldn't that be quite relevant in determining th 
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wages of Mr. Sheppard? 

A His individual earnings, yes. 

Q So then these earnings that you have given 
us don't really apply to him, do they? 

A If he works the entire year. 

Q If he doesn't work the entire year, they do not 
apply to him? 

A Then they would be proportionately less if he 
worked less. 

Q And being a relief man, would he work less? 

A That would be dependent. If he was a relief 
man employed by the company relieving on their vessels, he ma 
acquire a full year's work. 

Q Well, is the vessel New Yorker and the vessel 
Lash Turkiye vessels in the same company? 

A No, they are not. 

Q How about the vessel President Monroe and 
Azalea City? . 

A They are not. 

Q How about the President Monroe and Azalea City? 

A They are not. 

Q And the Green Wave, is that in the same company 
with any of the others? 


A No, it is not. 


A .12 


7 izbe i127 Schamann-cross 

Q So then there would be a period of time between 
his obtaining employment on the other vessel? 

A There may be. 


Q In which case these figures would be lowered? 


A Yes, they would be. 

Q And you have no statistics as to how much lower 
they would be? 

A No, I have none. 

Q When Mr. Sheppard was on the New York, do you 


know if he earned more or less thanthe amounts you arrived 


at in your average? 


A I do not know. 


Q Sc he could have earned more at that time than you 


have stated ir. your figures? 

A He could have. 

Q And this would be dependent upon the actual 
period of time he worked and his payoff for that period of 
time? 

T.ose are the prime factors. 
And you have no knowledge of whatthey are? 

A No, I do not. 

Q So am I correct in stating that these figures 
that you gave us have very little relevance to his actual 


earnings or potential earnings? 
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A They are related. 

Q How relevant are they? 

A Depending on how much he worked that year. 

Q Without knowing that, then you can't provide 
figures, am I correct? 


A That is correct. 


this time? 

A I would say approximately, as seafarers, approx- 
imately 6,000. 

Q What are the others that are not seafarers? 

A Well, they are affiliates such as air traffic 


controllers,research scientists, public service employees. 


Q How many members do you have in your union at | 


Q 6,000, are they all marine engineers? 

A No. 

Q How many marine engineers do you have 
your union at this time? 

A About 5500. 

Q How many of these marine engineers are employed 
as first assistant engineers? 

A I couldn't aecuretely tell you that. 

Q Do you have a lot of jobs avaiable for 
assistant engineers? 


A We have jobs available through the hall for firs 
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assistant engineers. 

Q How-long a wait is it for those jobs? 

A Depending on the job. A choice job may be 
a long wait. A job that is readily available could probably 
be gotten in very few days. 

Q How many billets as first assistant engineeer do 
you presently have in your union? 

I couldn't accurately tell you that. 


Do you know how many you had during the year 


I would be guessing at that. 
Do you know if you had more jobs or 
this time than you had in 1973? 
A We have fewer jobs today. 


QO You have less jobs? 


A Yes. 

Q Do you have more members or less at this time 
than you had in 1973? 

A We have fewer members. 


Q How many fewer members? 


A As marine engineers? I would be guessing 


around 750 to a thousand. 
Q So you had about 6700 in 1973? 


Approximately that range. 


A 
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Q Would it be unusual for an individual to wait 
15 days for a job as first assistant engineer? 

A By 15 days do you refer to in excess of his 
vacation time or between ships. 

Q Between ships. 

A No. It would not be. 

Q If the man obtained a job, then, for one month, 
he would have to wait another 15 days to obtain another 
job thereafter? 

A He may or may not. 

Q But it is entirely possible? 

A It could happen. 

Q In which case his wages would be significantly 
below the figures you have stated? 

A It would be lesser. 

Q Do you have any statistics as to the average 
earnings of the members of your union? 


A No, I do not maintain them on individual 


Q Yesterday you provided some figures for the 


Lash Turkiye and if I understood you correctly, those 
figures were obtained for earnings in the last three or 


four months? 


A I supplied a range of figures, I believe from 
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‘73 through '77 for the Lash Turkiye. 

Q I was under the impression you came out with a 
figure of about $4200 which you told me you obtained by 
a computation based on the Lash Italia for the last four 
and a half months. 


A I came out with a current wage level as an 


. 


example. 

Q So in 1973, then, when Mr. Sheppard was actually 
on the Lash Turkiye, this figure would be about 30 percent 
below that, would it not? 

A No, it would not. 

Q Well, wasn't there an increase in June of ‘73? 


A There was an increase in June of ‘73. There 


was an increase in June of '74. Correction, there was an 
increase in September of '74. 

Q How about 1975? 

A And there was an increase in ‘75. 

Q I believe you testified yesterday that these 


inc.eases were about 8 to 10 percent each year? 


A I testified on two years. One was in '74 and one 


What was the increase in '73? 
‘73 it was 6 percent. 


6 percent. So then we are speaking about a 
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24 percent reduction. 

A 24 percent. 

Q To April of 1973, the period of time that 
Mr. Sheppard was not -- was marked not fit for duty? 

A No, we are not because you are speaking of 
wages when you say 24 percent. We were addressing our- 
selves to total earnings. He may have gotten a wage 
increase and by taking the vacation increase we may have 
changed that 24 percent number slightly. 

QO And at the same time since the ship was newer, 
overtime would have been less and it wouldn't be 92 percent 
but maybe 80 percent; is that correct? 

A No. Generally on a newer ship for the first 
half -- the first half year, the first year generally 
overtime is higher because they are shaking out the bugs in 
construction of the vessel. 

Q Was the Lash Turkiye one year old in 1973? 

A I do not have the date of construction for 


that vessel. 


Q Am I correct, then, in stating that you don't 


have any figures for 1973 for the Lash Turkiye? 


A I do not have any payroll figures for the 
Lash Turkiye. I do have the wage figures for the -- 


the basic wage figures and the vacation benefit figures for 


the Lash Turkiye. 

Q Wouldn't the best way of determining how much 
an individual would earn in overtime on any given ship be 
the amount he actually received in overtime? 

A That would be the most accurate. 


Q And anything else would not be entirely accurate? 
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A Not entirely. Closely but not entirely. : 
Q Well, how close? 
A Within the industry among the union economists 
and among the company economists, the projections we use 
on overtime are accurate within 5 percent of this total earn- 
ings. 
Q Is that 5 percent everyone or just 5 percent 


of the group you use to determine these figures? 


A No, that would be applicable to everyone except 
the chief engineer who does not earn per se overtime. 

Q Does the chief engineer earn more than a first 
assistant engineer? 


A Yes, he does. 


Q And that's an administrative position on the ship 


is it not? 


A Primarily it is. 
Q It doesn't require any listing? 


It may depending on the vessel. 
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Q But less than a first assistant engineer? 

A Of course. 

Q And if a man had difficulty in performing a 
job as a first assistant engineer, he can increase his 
earnings by obtaining promotion to a chief engineer? 

A He would have to meet the prerequisites of 
having the credentials of becoming a chief engineer. 

Q Which would be a chief engineer's license? 

A That is correct. 

MR. BARKAN: No further questions. 

MR. THALER: No questions. 

THE COURT: How does one become a chief 
engineer? 

THE WITNESS: The Coast Guard is the 
administrative hody for licensing -- 

THE COURT: After one has the license, then how 
do you get the job? 

THE WITNESS: Once he becomes a chief engineer 


and has the license? The chief engineer can be -- is 


hired generally by the companies. The companies have 


exercised their prerogative to retain exclusive rights to 
hire their own chief engineers under the contract. 
THE COURT: In other words, if a man has a 


license, whether or not he is going to get the job is 
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going to depend upon the employer? 
THE WITNESS: That is correct. 
THE COURT: What does a relief engineer 
mean in union parlance? 
THE WITNESS: There are two categories of relief 
engineer. There is a night ~—— 
THE COURT: I am not talking about that. 
I think I know what they are. I guess I haven't made my 


question clear. 


Assuming aman has the qualifications for being a 


first assistant engineer, what distinguishes between his 
being a first assistant enyineer and being a relief engineer? 

THE WITNESS: Well, thereis no such thing as a 
relief engineer by law or on the ship's articles. It is the 
same as a first engineer. He is relieving the regular 
first engineer on that vessel so he may take his vacation 
ortime off but he is employed as a first assistant engineer 
while he is relieving. 

THE COURT: In other words, he is merely a per- 
son who is not permanently attached to the vessel? 

THE WITNESS: Yes, sir. 

THE COURT: And there is no reason why he 
couldn't be permanently atached to the vessel, all other 


things being equal, is that correct? 
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THE WITNESS: On the vessel he is relieving on, he 
cannot because of shipping requirements within the union 
but he can obtain employment eventually on that vessel as 
a permanent man. 

THE COURT: Mr. Sheppard testified that he was 
for a while, I think the last ship he was on, he was employe 
on a permanent basis. Am I to understar.d that he could 
stay employed on a permanent basis as a first engineer 
provided he did not give that up voluntarily for whatever his 
reasons? 

THE WITNESS: Yes, sir. 

THE COURT: Let me be sure I understand these 
figures. These figures that you have given us are sort 
of general averages of people in the categories? You vere 
getting the figures from the payroll, from personnel? 

THE WITNESS: It is, sir. 

THE COURT: Can you give us each of those 
years what the base pay was? 


THE WITNESS: I can, Sir. 


THE COURT: Would you. 


THE WITNESS: If I may, may I add them up so 
it will be easier to present them? 
THE COURT: All right. 


I have one more for arithmetic before you answer 
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it. That is for each of those years do you know what the 


hourly rate of overtime was? 


THE WITNESS: Yes,I do. | 


THE COURT: And if you will give us those figures, 
then I think I will be very grateful to have put you — 
this trouble. I appreciate that. Will you give us the 
hourly rate of overtime for each of those yearsin each of thé 
categories? 

THE WITNESS: I have them. 

The first vessel would be an AA-3 vessel which 
would be the class representing the Lash Turkiye and the 


President Monroe. 


THE COUR: That was the fourth example which 
you gave before? 

THE WITNESS: Yes. 

THE COURT: All right. 


THE WITNESS: I will start with the year 1972 


Since the contract runs from mid year '72 to mid year '73. 
THE COURT: All right. 
THE WITNESS: 1972, first assistant's wages 
per month was $1,949.21. 
1973 his wages were $2,066.18 per month. 
If I may, I will give you the overtime rates 


for the same periods. 1972 the overtime rate per hour was 
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$13.15. And the hourly overtime rate in 1973 was 
$13.94. 
His base:-monthly wage in 1974 was $2,231.49 and his 
hourly overtime rate was $15.09. 
His base monthly rate in 1975 was $2,454.64. 
His hourly overtime rate would be $16.60. 


In 1976, as of June 16th, his base monthly wage .| 


In 1977 his base monthly rate will he $2,706.23 
per month. His hourly overtime rate will be $18.37 per 
hour. 

On Class A-1l automated vessel, which would 
be typified by the American Ranger -- 

THE CGURT: Iwant to be sure I have it correct. 


Is that the same one as the SS New Yorker? 


will be $2577.34. His hourly overtime rate will be $17.43. 


THE WITNESS: No, the New Yorker is a different 


| class, sir. 
COURT: Is that the Class A plus 10 per- 


WITNESS: The New Yorker? 

COURT: No, the one you are about to giv&. 

WITNéso: American Ranger is Class A plus 
10 percent. 


COURT: I have it marked down. I just wanted 
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to be sure. Go ahead. 

THE WITNESS: In 1972 as first assistant his 
base monthly rate would be $1,704.16. His hourly overtime 
rate would be $11.52. 

In 1973, the first assistant's base monthly 
rate is $1,806, 38. The hourly overtime rate is $12.21. 

In 1974, first assistant's monthly rate would be 
$1,950.90. The hourly overtime rate, $13.19. 

In 1975 the monthly rate for first assistant is 
$2,145.99. Thehourly overtime. rate is $14.51. 

In 1976, as of June 16th, his monthly wage will 
be $2,253.30. The hourly overtime rate will be $15.24. 

In 1977 his monthly rate will be $2,365.96. 
Hourly overtime rate, $16. 

On the Green Wave, which is a Class A vessel, 
the first assistant's -- 

THE COURT: Which one is that? You gave us the 
class SS New Yorker. Which is it comparable to? 

THE WITNESS: Green Wave was a Class A vessel 


that I didn't have accurate overtime figures for so there- 


fore I did not project total earnings. 


THE COURT: Why don't we stick to what we have. 
Look at the SS New Yorker or that category. Those 


figures you gave us. I am interested in what the base 
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wages are. 

THE WITNESS: Well, then, under Class B vessels 
we have the Azalea City and the first assistant’s monthly 
wage for 1972 was $1,427.77 per month. Hourly overtime 
rate, $9.66. 

In 1973, first -assistant's monthly rate was 
$1,513.45. Hourly overtime rate, $10.23. 

THE COURT: What was the first figure again? 

THE WITNESS: The 1972 figure, the monthly rate 
was $1,427.77. 

THE COURT: All right. Then it is fifteen hundred- 

THE WITNESS: -- thirteen forty-five. 

In 1974 -- 

THE COURT: What was the overtime rate? 

THE WITNESS: The overtime rate in 1972 was 
$9.66 and in 1973, $10.23. 

In 1974, the first assistant's monthiy rate 
was $1,634.53. His overtime rate was $11.05. 

In 1975 the first assistant's monthly wage was 
$1,797.98. His overtime rate was $12.16 per hour. 

In 1976, as of June 16th, his monthly rate as 
first assistant will be $1,887.87. The hourly overtime rate 


will be $12.77. 


And in 1977, the first assistant's monthly 
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rate will be $1,982.31. The hourly overtime rate will be 
$13.40. 
On Class Diesel C as represented by the 
New Yorker, the day working first assistant in 1972 will be 
earning $1,558 per month and $10.62 per hour will be his 
overtime rate. 
In 1973 the first assistant's monthly rate will 
be $1,651.48. His total cvertime rate will be $10.85. 
In 1974, his monthly rate was $1,783.60. His 
hourly overtime rate was $11.71. 
His monthly rate in 1975 is $1,961.96. 
His hourly overtime rate is $12.89. 
In 1976, as of June 16th, his monthly rate 


will be $2,060.06. His hourly overtime rate will be 


$13.53. 
In 1977 his monthly rate for first assistant 
will be $2,163.06. His overtime rate will be $14.21 per 


hour. 


7 COURT: Thank you very much. 


Anything further? 
Thank you. 


(Witness excused. 


izn 
HOWARD SHEPPARD 
Ve 


PRUDENTIAL GRACE LINES, INC. 


April 13, I976€, 
10:20 A.M. 


(In open court, jury present.) 
THE COURT: The testimony of Mr. Schamann will 


be interrupted in order for the plaintiff to put on their 


medical expert. Then we will go back to Mr. Schamann. 


All right. 


LEO K OVEN, called as a witness, having been duly 
sworn, test‘ified as follows: 

DIRECT EXAMINATION 

BY MR. THALER: 

Q Doctor, will you please state your medical 
background? 

A I was gi iduated from New York University College ' 
of Medicine in 1943 and after serving in the Army I returned, 
and had a residency training program, that is a program 
that is a full time in-hospital program for four years 


in the fieid of medicine known as orthopedic surgery. 


That is the specialty that deals with diseases, disabilities 


and injuries and deformities of the arms, the legs and the 


back. And I cowoleted that in 1950 and took a qualifying 


iat 4 . * mu 
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2 examination given by a national board of specialists and | 
( 3 passed that successfully so that I became what is known | 
*, 4 as a diplomate of the American Board of Orthopedic eeewsy. | 
; 5 | Since 1950 I have practiced in Brooklyn, New York, | 
6 and limited my practice to that specialty. I am now the 
4 See ne of Orthopedic Sur-er:’ at the Jewish Hospit2l, 
8 | Brookiyn, and at the Green,-int Hospital where I -- at the 
9 | Jewish Hospital where I direct a similar training program | 
: 10 for other residents preparing them for the tame specialty | 
11 field. | 
: 12 I am also a member of the American Academy of 
13 | Orthopedic Surgery and the American College of Surgeons 
14 | and I am on the faculty of the State University of New 
15 | York in the Department of Orthopedic Surgery. 
16 | Q Doctor, did you examine Howard Sherpard? s 
eee | A Yes, I did. 
8 | Q Will you state the time and place of your fi¢st 
19 | examination? s 
20 | A Yes, I first examined Mr. Sheppard on October 7, | Ne 
21 1974, at my office. 
22 | Q Did you make a record of your examination, 
23 | and the findings that you obtained? 
A Yes. 


Q Would it help you to look at that record to 
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refresh your recollection? 

A Yes, it would. 

Q What history did you receive at the time of 
your examination, Doctor? 

A I received a history that he, Mr. Sheppard 
sustained an injury on April the 9th, 1973. At that time 
he was walking on the catwalk of a ship in the lower engine 
area. He was holding on t»% a handrail and there was some 
oily slick on the deck,on the flooring, and this caused 
him to slip and fall and both feet went out from under hin. | 
He tried to grasp a rail, a handrail, and he was twisted 
in such a fashion as to wrench his back and then he further | 
fell and struck his right knee and low back. The accident | 


occurred aboard a ship known as the SS Lash Turkiye, which 


was in drydock at thet time in Brooklyn, New York. 
Q What complaints, if any, did Mr. Sheppard make? 
A At what time, sir? 


Q At the time of your first examination. 


: | 
A When 1 first examined him, which was, as I stated,, 


on October 7, 1974, approximately a year and a half after 
the accident of April, 1973, he was complaining of a 
constant pain in the lower portion of his back which was 
persistent since the time of the accident. He also stated 


to me that he had numbness in his left lower extremity, in 


a ace ca I NR a MER A BARE DO sk AER IN ABR a A en AAA ORR RROD rt AR 
: EE AS EU AR RARE ORME 88 NR CRRA ROME RS NE IES ET 0A A A EMAC: RS Ae SAE A AR MMS 


A 140 


izh Koven-direct 156 
his left leg that had begun shortly after the accident. 
In addition he said that he had a great deal of stiffness 
in his back going now to a year and a half after the 
accident. And that he couldn't run up a ladder, that is, 
a stairway of a ship rapidly and couldn't lift heavy 
objects because of the aggravation of his back complaints 
when he attempted to do so. 

Q What observations did you make at the time of 
your first examination? 

A There was a change in the posture of the lower 
portion of his back. Instead ef having the normal hollow 
known as lordosis, there was a flattening of that lower 


back area. This is due to spasm of the muscles which is 


a protective device of the body and this spasm could be 
felt by the tenseness or tightness of the muscles that 

he couldn't simulate but that I could actually feel. Also 
the movement that he was capable of, both when he was asked | 
directly to bend forward, backward, to the right an. left, 
was restricted and this was confirmed by the fact that when 
he wasn't specifically asked to do that but was asked to do 


something else such as getting on and off a high table, 


it was also evident that he movedquite stiffly and with 


some restriction of back motion. He had tenderness in the 


lower portion of the back, that is, when I palpated with my | 
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finger, the lower back at the junction of the lumbar spine, 
the lower portion of the back and the pelvis, so-called 
lumbosacral area, there was localized tenderness. And in 
addition he had some change in, loss actually of sensation 
throughout the left leg. 
Another test that was positive was that when 

the left leg was raised off the table with the knee straight 
or in the extended position, as I am sort of demonstrating 
here with my arm, which is a test for back conditions, his 
test was positive and these were the positive findings 
with regard to my examination of that date. 

Q Did you render a diagnosis? 

A Yes, I did. 

Q What is that? 

A It is my opinion t’.. he nad a chronic sprain 
of an area in the low back known as the lumbosacral spine, 
the lowermost portion of the back, and that the ligaments 
of this area were chronically sprained, that is, over- 
stretched and unduly sensitive. 

Q Doctor, I show you Plaintiff's Exhibit 3 which 
is the the hospital veiecks from Norfolk, Virginia. Will 
you look at that. please. 


Can you tell the court what those records state 


in regard to Mr. Sheppard's condition? 
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A Yes. Under the date of May 2nd -- I think they 
are a little bit out of order. Sorry. 
Under the date of 4-10, April 10th, I believe, 


1973, it states that Mr. Sheppard had a lumbosacral strain 


| 
and that he was not fit for duty. On that date -- then the | 


next date is, the next date recorded is April 12, 1973, — 
it refers to a visit to the clinic at Norfolk and it states 
that his chief eoieaaine at that time was a sore back. The 
history is that he fell aboard a ship four days ago and as 

I see it, now back is sore and stiff. And it records the 
fact that they noted a restriction of back motion at 


that time and that their impression was lumbosacral strain, 


not fit for duty and they prescribed certain medications 


and heat and stated tnz:, again, he was not fit for duty. 


Then on the next recorded note here is May 2, 1973, 
it states that now feeling better. Apparently on that date !| 
he was marked fit for duty. Then the next recording is on 


August 16, 1973, and it states that his low back pain con- 


; : i : 
tinues and he nas a chronic, he used the word chronic lumbo- 
sacral strain. 


Q What. does that mean, Doctor? 


A That it was unrelieved and ongoing and at least 


from the period of Aprii through August of that year was 


developing into an ongoing chronic condition. 


A 
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Q At my request did you review other medical records 
| 


' 


concerning Mr. Sheppard? 
A Yes. 
Do they relate to any of his back complaints? 
A Again, trying to relate them to dates, this is 
an out-patient record of the United States Public Health 
Service in Baltimore. On November 12, 1974, it indicates 


recurrent back pain from injury sustained 18 months ago. 


I can't read it too well but it states he has persis tent 
numbness in the left leg and that he had had a consultation | 
in Arkansas and had been told that he needed an operation. 

At that time -- I am sorry, I cannot read this too well but-- 


| 


they were trying to distinguish between a spine lesion 


| 
| 


and a nerve compression, a compression of the nerve. The 
remainder of this record refers to -- does not refer to 
his back. 
THE COURT: What point are you trying to get from 
the doctor? 
MR. THALER: I would like the doctor to read 


the medical record concerning Mr. Sheppard. 


MR.THALER: I can't read it. 
THE COURT: Have you consulted those hospital 


records, Doctor, in connection with your own examination? 


| 
| 
| 
| 
| 
THE COURT: For what purpose? 
{ 
| 
| 
| 


A id4 


Koven-direct 

THE WITNESS: I consulted the first ones I 
testified to but these two subsequent ones I am seeing 
for the first time and as I stated a moment ago I believe 
they indicated that a year and a half later he had gone 
to the clinic in Baltimore because of his ongoing back 
condition. 

THE COURT: All right, Mr. Thaler, let's proceed. 


Did you see Mr. Sheppard after the first visit, 


A Yes, I did. 

Q Will you describe the course of his recovery 
and extent of pain and disability that you observed during 
that period? 

A Yes. He told me five days ago that there had 
been some improvement for a while and then the complaints 
had come back and that as of the present time and for quite 


some time, specirically at least since the past November 


and perhaps before that,but that he recalls since November, 


the pains have been absolutely constant in his low back 


and they are of moderate intensity. That the left leg, 
entire left leg still feels numb except for the bottom of h 
foot and that his back still feels stiff. In other words, 
basically the same story that he related to me when I first 


examined him and he further informed me that he had asked 


i 
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for a transfer of his current position on board ship 
oecause of his inability to lift, bend and lift and pick up 
heavy objects, which was part of his job. 

Q What treatment could be given to Mr. Sheppard, 
if any, in regard to his back? 

A Well, the best’ treatment would be prophylactic, 
that is, to avoid that which produces additional strain 
such as bending, lifting and climbing, pushing, shoving. 
In other words, anything that puts an undue stress on 
the low back area would be in effect treatment in that it 
would avoid the further strain, stress on the sprained 
ligaments. 

Q Doctor, I would like you t ssume these facts 
as true. 

On or about April 9, 1973, Mr. Sheppard was 
a first assistant engineer on the SS Lash Turkiye. At 
about 11 A.M. Mr. Sheppard Slipped and fell to the deck 
on the catwalk in the lower engine room in the vessel. 


He slipped with both feet and as he was holding on to to 


handrail with his hand he twisted as he fell, hit his right 


knee and fell backwards. 
Doctor, bascd upon your examinations and the 
aforementioned, do you have an opinion with reasonable 


medical certainty as, t:o whetlier Mr. Sheppard's injury is a 


| 
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competent producing cause of whether -- whether his 
accident was a competent producing cause of his injuries? 
A The accident as described is within a reasonable 
degree of medical certainty a competent producing cause 
of the type of injury I have related Mr. Sheppard has. 
Q Further assume--that as a first assistant 
engineer Mr. Sheppard is required from time to time 
to lift heavy objects. Do you have an opinion with 
reasonable medical certainty as to whether or not Mr. 
Sheppard is disabled from performing such work which require: 
heavy lifting? 


A It is my opinion that he is disabled from such 


Q Doctor, do you have an opinion within reasonable 
medical certainty as to the permanency of Mr. Sheppard's 
condition? 

A In view of the time that has elapsed and the age 
of this patient, it is my opinion that this is a permanent 
condition. 

(2 Do you consider Mr. Sheppard significantly ‘fat? 

A No. 

THE COURT: You mean the doctor has an expert 


opinion or that? 


MR. THALER: Well, I think defendant's doctor has. 


{ 
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cross 
I have no further questions. 
CROSS EXAMINATION 
BY MR. BARKAN: 

Q Dr. Koven, you were examining a Baltimore 
Marine Hospital record, am 1 correct? 

A Yes. 

Q And I believe you mentioned that there were other | 
things he was being treated for on those dates that you 
read that dissertation about his back? 

A The date I referred to was November 12, 1974, 
and I stated that the record had other things in it but 
on that date, which is the only one I referred to, the 
record only refers to his back as far as I can read it 
on that date. 

Q Was he marked fit for duty or not fit for duty 
on that dats orwas there no determination? 

A There was, as I see it, no determination on 


that date. 


: 


Q So in other words, he would be capable of working | 


after reportina to the Baltimore Marine Hospital? 
MR.THALER: I will object to the form of that. 
Capable of working at what? 
THE COURT: Objection overruled. 


MR. THALER: We don't -- 


~ 
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THE COURT: The onieckion is overruled. 
A I have no way of determining from that at this 
date. There is no determination made here. 
Q And you cannot determine from the record if he 


was treated for other things on that date either? 


A Yes, he was. “I'm sorry. Maybe I didn't understand- 


I can't hear you too well, sir. 

Q I'm sorry. He was treated for other things 
on that day? 

A Yes. He was treated for one other thing. I thought 
you were referring to his complaint. I think that was your | 
question. If I'm wrong I'm sorry but the treatment, yes. 
Well, he requested -- he requested a diet pill but the 
request Says it was denied. 

Q You rendered an opinion as to Mr. Sheppard's 
fitness to work. Is he capable of working as a marine 
engineer? 

A He is capable of working as a marine engineer 
under the limitations I have stated as to what it might 
do to his health. 

Q Well, did you prepare a written report with regard 
to your examination on October 7, 1974? 

A ee. 


Q Did you know at the time that you prepared that 
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report that Mr. Sheppard had in fact been employed prior 
to that date as a first assistant engineer? 

A Me understanding was that he was trying to 
be promoted to a first assistant engineer. 

Q Did you believe at that time that he was capable 
of working as a first assistant engineer? 

A I did not think that he should be working 
as a first assistant engineer. 

Q And at that time you did not know that he had 
been working as one? 

A It was my understanding that he was trying to 
become one. That is all I knew. 

Q Well, the fact that he had been working as 
a first assistant engineer, would this change your opinion? , 


A It only changes my opinion as to the fact that-- 


Well, yes or no, Doctor. 


I'm sorry. No, it does not change my opinion. 


THE COURT: Doctor, I don't understand what the 
opinion is. I think both of you are -- : 

THE WITNESS: Neither do I, your Honor. 

THE COURT: Both of you are too vague to be 


very helpful. Do you really mean he can't work as a first 


assistant engineer or that there are certain aspects 


| 
of the job that -he can't perform? You don't mean he can't 
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2 work as a first assistant engineer, do you? | 


3 THE WITNESS: I think I was restricted to yes 
4 or no but in the frame of reference that you are placing 
ws 5 | it, that is my answer, that there are certain aspects of 
6 | the job that he cannot or should not perform, although he | 
7 IMay be working as such. 
8 | THE COURT: And as I understand you, you would have 
9 || not recommended that he work in any job that requires any 
10 lifting of any heavy objects and I gather bending and things 
11 of that kind, is that correct? 
2 THE WITNESS: Yes, sir. 
13 ! THE COURT: Aside from that, he can perform in 
14 | any job, can't he? 
15 THE WITNESS: Yes. 
16 | THE COURT: All right. i 4 
17 | MR. BARKAN: I have no further questions then, 
18 ! your Honor. 
19 | MR. THALER: No questions. 
20 | THE COURT: Anything else? 
21 } MR. THALER: I have Mr. Schamann. | 
29 THE COURT: By the way, when did you examine 
23 | Mr. Sheppard? 
24 i THE WITNESS: Two times, the first time was in 


25 November, 1974, and the second time was five duys ago, 


you. 
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2 AFTERNOON SESS1ON 
3 2 P.M. 
4 | (In open court, jury present.) 
5 | THE COURT: All right. 
6 | MR. BARKAN: I call Dr. Balensweig. 
7 | | 
8 HOWARD BALENS WEI G, called as a witness, havir 
i 
9 | been duly sworn, testified as follows: 
| 
10 | DIRECT EXAMINATION 
ll BY MR. BARKAN: 
12 Q Dr. Balensweig, would you please state your 
13 medical education and background? 
i 
14 | A Yes, sir. Graduated from Cornell University 
i 
+o 15 Medical School in 1946. Had a year and a quarter internship 
Q 16 at Hospital for Joint Diseases. Spent two years in ~he Army, 
i 
7 | most of the time as chief radiologist at Camp #ilmer Station 
18 Hospital in New Jersey. The. I took a three-year orthopedic (aN 
19 residency at Hoepital for Joint Diseases, finishing in 
Fi : 
20 | September of 1952. Had a traveling fellowship in Europe for 
21 || six months in orthopedics and then started practice in New 
2 York City May, 1953, and I have been practicing orthopedics 
3 | ever since then up ks recently in partnership with my father 


who was an orthopedist as well since. about 1920. And I 


received my Boards in orthopedic surgery around 1955. if have 
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been instructor in fractures at Cornell Medical ‘School 
since 1953. I am now inactive at that. I am presently 
assistant attending surgeon at New York Hospital for Special 
Surgery, which is an orthopedic hospital. 
Qu Dr. Balensweig, did you at any time examine Mr. 
Howard Sheppard? 
A Yes, I did. 
Q On what date? 
October 7, 1974. 
Do you have a record of that examination? 
I do. 
Would you like to refer to the record? 
Yes. 
Q What complaints did he make when you saw him? 
A When I saw him he told me that he had a constant 
feeling of numbness in his left upper thigh down to the lower | 
calf but not into the foot. That the right leg felt more 


normal. That he had a con ‘tant pain his low back and he 


pointed to the lumbosacral region, which is the area between 


your pelvis and your lower spine, and that warm soaks didn't 
make any difference. That he can tolerate the Pain and he 
finds he can't lift anything very heavy. He can walk all 
right. He can't run. The back pair doesn't wake him at 


night and it stayed about the same for the past year. 
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What did you do when you examined him? 

A I had him undress completely. He was not wearing 
any brace. He was five eight and a half and he weighed 
200 pounds, which I estimated was significantly overweight. 
His neck and his upper extremities were normal. His posture 
is basically normal. The’ right pelvis was a little bit 
higher than the left but minimally so. He was able to 
walk normally. I asked him to walk on his toes and hic heels. 
He did that normally. When walking on heels he indicated he 
felt some pain in the low back. I then examined his spine, 
asked him to lean backwards or extend his back and he did 
that throuch a range of 5 degrees and his muscles appeared 
somewhat tight. His normal ranoce is between 10 and 15 degrees. 
He complained cf soreness, again, at the lumbosacral angle. 
XY asked him to bend sideways to either side, which he did, 
through a normal range of 30 degrees ek aise any complaint. 
I then asked him to bend over and touch the floor with his 
knees straight. He did this a bit slowly. He did show 
some rounding of his back. In other words, the lumbar curve 
did reverse. 

He finally reached until his finuertips were 10 

inches above the floor. The range of motion is 65 degrees. 


At that point, when he got all the way down, he told me he 


again started to feel pain in the low back. I noticed some 
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fullness in his left lumbar muscles that looked to me like 
a lipoma, a benign fatty tumor, fat overlying the muscles. 
Range of 65 degrees until fingertips 10 inches above the 
flocr is within the normal range. I don't know what he has 
done in the past so I can't say what is normal for him. 
little better than what I can do. 

Q What w:s your impression as a result of this 
examination? : 

A My impression was that he still -- I did more 
examination. 

Q I'm sorry. 

A After examining him standing I had him lie on 
his back. His straight leg raising was normal without pain —+ 
I'm sorry. His act of straight leg raising was normal, 70 
degrees, and he felt a little pain in the lower back. 

Passive straight leg raising or my raising his leg up by 
the heel was again normal 75 degrees. He had no complaints 
when I did it. He felt a little pain in the back when he 
did it. His hips and his knees were normal. His legs | 
measured almost equal. The right leg was a quarter of an inch 
longer than the left. hn chen thigh and right calf were 
a half inch smaller than the left. 

On the neurological examination, he complained of 


diminished sensation of pin prick from his upper thigh down 
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to his ankle on the left side, with sensation of vibration 


being intact and his reflexes normal. I had him turn 


face down and when I pushed hard he complained of tenderness 
in the middle of the spine at L3-4 and at L4~5. He did not 
complain of tenderness at the lumbosacral angle even though 
that's where he referred his pain when he moved. 

I took X-rays of him. His X-rays were normal 
except that he has, instead of 5 lumbar vertebrae, he has 
6. About 5 percent of people have either 4 or 5 so it's 
a little odd but it is not really that unusual. His X-rays 


were absolutely normal otherwise. He had a congenitally 


narrow disk space between the 6th lumbar vertebra and the 
sacrum and this we find essentially all the time. 

He had a very early calcification of his main 
artery called the aorta. In other words, he had early signs 
of hardening of the arteries. He has a. history of diabetes : 
and that’s consistent with that. You get premature hardening 
of the arteries with diabetes. 

My impression after examination was that he initial- 
ly had had a lumbosacral strain or sprai*) and that he was 
left with some mild residuals. From my examination that he 
was able to do his regular work and the main treatment would | 


be to lose some weight. 


9) Did you anticipate any permanency? 
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to excuse you 


A Yes, 


e 


» 40F 


Balensweig-direct 
I did not. 


he capable of working? 


he capable of working as a marine engineer 


aboard a vessel? 


he was capable of doing that and he had been 


doing that when I saw him. 


BARKAN: Thank you, Doctor. 


THALER: I have no questions. 


COURT: Thank you, Doctor. 


(Witness excused) 


COURT: Anything further? 

BARKAN : No. 

COURT: Do you rest? 

BARKAN : Yes,.your Honor. 

COURT: Anything further? 

THALER: Nothing. 

COURT: Ladies and gentlemen, I will have 


for a few minutes. I have to go over the 


requests to charge with counsel. We will do that and then 


we will come back as soon as that's over for you to hear the 


final argument. 


(The jury left the courtroon.) 


THE 


COURT: You gentlemen can come in the robing 
+ fe * 
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Sheppard CHARGE OF THE COURT 
el (Carter, J.) 
.; THE COURT: Ladies and gentlemen, we now come 
to that part of the case where the evidence is in, the 
lawyers have presented their arguments, and you are about 
to exercise your ultimate role as jurors. That role has 
three parts: First, you are to pass upon and to decide 
the fact issues that are in the case. You are the sole 
and exclusive judge of the facts. You pass upon the 
weight of the evidence, you determine the credibility of 
witnesses. You resolve such conflicts as there may be in the 
evidence and you draw such reasonable inferences as may be 
warranted by the testimony, the exhibits or stipulations 
of covnsel in the case. 

Next you are to apply the facts as you find them 
to the law which I shall give you in this charge, and finally 
you are to render a fair and impartial verdict. You are to 
perform this duty without bias or prejudice to any party, 


deciding this case soleiy on the evidence as introduced in 


this trial. Our system of law does not permit jurors to 


be governed by sympathy or prejudice. At times throughout 


the trial I have been called upon to make rulings upon 
various matters of law, as for example, when a question was 


put to a witness and was objected to, or after a question was 
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answered and a motion was made to strike the answer. I 
have sustained some objections and I have overruled others. 

As I explained to you before, it is essential 
in the performance of your duty that when anything was 
ordered stricken from the record,that you put it out of 
your mind and disregard it entirely. Again, let me say, 
please do not concern yourself at all with my reasons 
for any of these rulings. They are purely legal matters 

“and are of no cenoern to you. 

With xsespect to any fact matter, it is your recol- 
lection and yours alone that governs. Anything that counsel 
either for the plaintiff or the defendant may have said 
with respect to matters in evidence during the trial in 
a question, in colloquy with the court, in argument ‘or: 
in summation is not to be substituted for your own recollectipn 
of the evidence. So too, anything the court may have said 
during the trial or may refer to during the course of these 

instructions as to any factual matter in evidence is not to 
be taken in lieu of your own recollection. The case must be 
decided by you upon the sworn testimony of the witnesses 

on both direct and cross-examination, including depositions 
read to you in this courtroom, such exhibits as were received 
in evidence and any stipulations entered into among counsel. 


While you are duty bound to consider the evidence 
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in this case as just defined, in your consideration of the 
evidence it is the sum of all the evidence on which your de- 
termination must rest and in that determination you are 
not limited to the bald statements of witnesses. On the con- 
trary, you are permitted to draw from the facts which you fin 
have been = proved.: such reasonable inferences as seen 
justified (rc the light of your own experience. 

It is your function to determine the truth or 
falsity of the testimony of each witness who has testified. 
No inference as to the credibility of any witness should 


be drawn from the fact that upon occasion I have asked 


for clarification or te expedite matters. They were not 
intended to suggest any opinion as to the credibility of 
any witness who appeared before you. 


Let me repeat what I indicated to you hefore 


questions of a witness. My qiestions were only intended 


and that is this process of how do you determine the truth 
and how do you appraise the -‘redibility of witnesses, and 

I will repeat what I said before. You use your plain everyda 
common sense. The degree of credit to: be given to a witness 
should be determined by his demeanor, his relationship to 

the controversy and to the parties, his bias or impartiality, 
the reasonableness of his statements, the strength or 


weakness of his recollection viewed in the light of all the 
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other testimony and attendant circumstances in the cake, 
You observed the witnesses. You heard their testimony. How 
did they strike you? Did their answers seem frank, open, 
truthful and candid, or were they equivocal, deliberately 
confusing or evasive or were they somewhere in between? How 
did each witness inpress you? So you take each one, and 
on the basis of your common sense and your everyday experienc 
you determine whether or not you believe the witness and 
the extent to which you Selieve him. 

The credibility of that witness whose testimony 
was read to you, cannot, of course, be judged by personal 
observation, but at the same time you must assess his 
credibility. 

The testimony of a witness may fail to conform 
to the facts €48they occurred because the witness is in- 
tentionally telling a falsehood, or because the witness 
did not accurately observe the events about which he testified, 
or because his recolllection of what happened is at fault, 
or even because he has not expressed himself clearly in givin 
testimony. 

You may accept SO much of the. testimony of a witnes 
as you deem true, and disregard the rest. If you find that an 
witness has wilfully testified falsely to any material fact, 


you may disregard all of his testimony or accept such part of 
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| 
it as you believe worthy of belief as it appeals to your | 


reason or judgment. You are at liberty, if you deem it 

appropriate, to disbelieve testimony in whole or in part, 

even though it has not otherwise been contradicted or impeached. 
An interested witness is not necessarily unworthy 


of belief but the interests of a witness in the outcome 


the weight and credibility to give to that witness‘ testimony 
Certain of the witnesses who have been called 

in this case have been identified to you as expert witnesses. 

These have been Dr. Koven and Dr. Balensweig, who were the 

medical men, and Mr. Zornes and Mr. Schamann, and these men 

have been qualified to give expert opinions in the area of 


their expertise. 


| 
of a lawsuit is a factor which you may consider in 3 


The law permits an expert witness to testify 
in the form of an opinion, and the opinions stated by these 
experts are based vpon particular facts as the expert 
himself has observed them or as the attorney who questioned 
him has asked him to assume. 

However, the expert is subject to the same rules 
of credibility as any other witness. You may reject the 
opinion of an expert if you find the facts gifferent from 
what he assumed or if you find his testimony unconvincing, 


and you may accept or reject the testimony as you would the 
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testimony of any other witness. The opinions of the experts 
must be considered by you, but they are not eokbreliine 


in reaching your judgment. In short, you may give the 


expert testimony such weight as you feel it deserves. The 


determination in this case rests with you and not with 
the experts. 

In deciding this case you will be called upon 
to consider both direct and circumstantia’ evidence. I would 
like to explain the differences between these two types of 
evidence. 

Direct evidence is where a witness or participant 
testified as to what he saw, heard or observed, what he 
knows of his own knowledge, something which comes to him 
by virtue of his santen, A document can also contain 
direct evidence. 

Circumstantial evidence is proof of a chain of 
circumstances pointing to the existence or non-existence of 
certain facts. As a general rule, the law makes no 
distinction between direct and circumstantial evidence, but 
simply requires that the jury find the facts in accordance 
with the preponderance of all the evidence in the case, 
both direct and circumstantial. 

There are times when different inferences may be 


drawn from facts, whether they are paoved by direct or 
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circumstantial evidence. The plaintiff asks you to draw 
one set of inferences while the defendant asks you to 
draw another. It is for you to decide, and you alone, which 
inferences you will draw. 

This action is brought by the plaintiff and the 
burden of proof is on the plaintiff to prove each and every 
essential element of his claim against the defendant by a 
fair preponderance of the evidence. 

A fair preponderance of the evidence means the 
greater weight of the evidence. It does not necessarily 
have to be determined by the greater number of witnesses 
testifying to a fact or state of facts. It merely means that 
the evidence in favor of the party on whom the burden rests 
must have more convincing weight than the evidence which is 
opposed to it. Let me give you an illustration which might, 
at least I hope it will make the meaning clearer. 

; Let us assume that we have before us a scale 
and we will call that the scale of justice. As you evaluate 
all the evidence, the credible and believable evidence, 


you place all that is: crédiblendnd believable in favor of 


the plaintiff on one side of the scale and on the other side 


of the scale you place the credible and believable evidence 
in favor of the defendant. In doing this you take into 


account, as I told you earlier, the testimony of all the 
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witnesses, both direct and cross-examination, including the 
depositions, the various exhibits that were received in 
evidence, and the stipulations on evidentiary matters 
entered into by counsel. 

If, after considering all the evidence, you are 
Satisfied that the plaintiff's evidence in terms of quality 
and credibility on eath essential point as to which he has th 
burden of proof outweighs that of the defendant, then the 
Plaintiff has met ‘his burden of proof. If, after consideratio 
of the total evidence, however, you find the evidence of 
both parties is equally weighted or that the scales are in 
balance, then the plaintiff has failed to sustain his burden 
of proof. 

If you find that the believable and credible 
evidence is weighted in favor of the defendant, then 
obviously the plaintiff has failed to sustain his burden of 
proof. 

This case involves a claim by the plaintiff, Howard 
Sheppard, against the defendant, the Prudential Grace Lines, 


Inc., for personal injuries allegedly sustained by the 


plaintiff while he was employed as first assistant engineer 


on board the SS Lash Turkiye, which vessel was owned, 
equipped, operated, manned and controlled by the defendant. 


Plaintiff claims he was injured due to the 


A 


Cnarge of the Court 


lzh 
unseaworthy conditions on board the ship. 

Alternatively, he claims he sustained his injury 
due to the negligence of the ship owner. 

With respect to these claims against the defendant, 
bear in mind that a corporation can act only through its 
agents, officers, directors and employees. 

Notice or knowledge of any fact on the part of 
any agent, employee, officer or director of a corporation 
may be considered by the jury as knowledge of and notice 
to the corporation, if such notice or knowledge was received 
by the officer, director, employee or agent in the course 
of his employment and within the scope of his duties. Further 
more, if you find that an officer, agent, director, employee 
of the corporation was negligent while he. was engaged in 
the course of the corporation's business and while he was 
attempting to further the interests of the corporation, then 
the corporation is responsible for that negligence and 
would itself be negligent. 


I want to point out that the mere happening of 


an accident carries with it no presumption of negligence or 


unseaworthiness of a ship. The party alleging the negligence 
or breach of duty to provide a seaworthy ship must prove 
by a preponderance of all the evidence that he has. a right 


to be compensated by the defendant because the defendant was 
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negligent or because the defendant breached the duty to pro- | 


vide a seaworthy ship and such negligence or breach of 
duty played any part in causing his injury. 

I will instruct you separately as to the law of 
unseaworthiness and the law of negligence, 

First as to unseaworthiness. Under the maritime 
law, every ship owner or operator owes to every member of 
the crew the nondelegable duty to keep and maintain the 
ship in a seaworthy condition at all times. To be in a 
seaworthy condition means to be in a condition reasonably 
fit to be used for its intended purpose. A seaworthy 
condition requires everything aboard the ship, the equipment, 
machinery, hatch covers, working areas and so forth, must be 
reasonably adequate and safe for their intended use. 

Liability for any unseaworthy condition does not 
in any way depend upon fault or blame. The ship owner 
is liable for an unseaworthy condition existing at any time; 
even though the owner may have exercised due care under the 
circumstances and may have had no knowledge of the unsea- 
worthy condition. It does not matter how long or short a time 
the condition of unfitness may have existed prior to the 
accident. 

The ship owner is required to provide working 


are#@which are reasonably fit; perfect equipment or an 
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accident-free ship, of course, is not required nor is the lat 


est or most modern equipment required, as long as the equipment 


used is reasonably fit for its intended purpose. The plain- 


tiff is not required to prove that the entire ship was 
unseaworthy, that is, that the ship would sink if she attemptfd 
to float. All that he must prove is that the equipment 
or working areas involved in this case were not reasonably 
fit for their intended purposes and that he wag injured 
as a result. 

The issues to be determined by.you as between 
the plaintiff and the ship owner on the claim of unsea- 
worthiness are these: Has the plaintiff shown by a fair 
preponderance of the evidence that the ship's equipment or 
working areas were unseaworthy?If!your 'unanimous!answer to that 
question is no, you should return a verdict for the 
Gefendant ship owner on the claim of unseaworthiness. But 
if your unanimous answer is yes, then you have a second issue 
to determine: Did the unseaworthiness of the vessel play 
any part at all in causing the plaintiff's injuries. 

An jinjury is caused by the unseaworthiness of 
a vessel when it zppears from the evidence in the case 
that the allegedly defective equipment or unsafe working 
areas played some part, no matter how small, in bringing 


about or actually causing the injury in whole or in part. 
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This does x: ean that the law recognizes only 


one cause of an injury o: damages, consisting of only one 


factor or thing, or the conduct of only one person. On 

the contrary, many factors or things, or the conduct of two 
or more persons, may operate at the same time, either’ 
independently or together, to cause injury or damages; and in 
such a case eath may be a cause. 

If you find that the vessel was unscaworthy 
and if you find that the unseaworthiness was a cause of the 
injury, then you must award damages to the plaintiff in 
accordance with:the rules I will give you later, and you 
need not consider the plaintiff's negligence. 

I will now instruct you with respect to the second 
claim, that of negligence. The plaintiff contends that 
even if you should find that the vessel was seaworthy, 
nonetheless he is entitled to recover upon the second claim, 
namely that the ship owner was negligent. 

The ship owner, entirely apart from its duty to 
supply a seaworthy vessel, also owes to each member of the 
crew a duty to exercise reasonable care to provide a reason- 
ably safe place in which to work. 

Negligence is the failure to use ordinary care 
under all the circumstances. It is doing that which a reason- 


ably prudent person would not have done, or the failure to do 
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what a reasonably prudent person would do under all the 
circumstances of a given situation. 

The defendant cannot be held liable unless the 
plaintiff proves by a fair preponderance of the evidence 
that the defendant breached this duty of ordinary care 
by some negligent act of the corporation or one of its 
agents, officers or employees and that the negligence of 
the defendant played some part in causing the plaintiff's 
injuries. 

You will remember that under the unseaworthiness 
claim it did not matter if the ship owner exercised reasonabl 


care or if the ship owner knew or did not know of the 


to the negligence cla‘ is different. The ship owner cannot 
be held liable unless he knew: or in the exercise of reasonable 
care should have known of a claimed unsafe condition, and 

the plaintiff must prove the defendant's negligence by a 

fair preponderance of the evidence. 

This does not mean, of course, that the ship owner 
was a guarantor or insurer of the plaintiff's safety. Th 
extent of the ship owner's aay with respect to the plaintiff}/s 
claim of negligence was nothing more than to exercise 
ordinary care under the then existing circumstances. This 


continuing duty to use ordinary care under the circumstances 


alleged unseaworthy condition. The rule with respect 
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owed by the ship owner to the crew members while aboard 


the ship. 


4 If the ship or the ship's equipment or working 

5 areas were in a dangerous condition and the dangerous 

6 condition was not readily apparent to a person exercising 

7 ordinary care and caution under the circumstances, and if the 
8 ship owner had actual knowledge of the dangerous condition, 

9 


or if the dangerous conditdion.was such as would have been 


10 known to the ship owner in the exercise of ordinary care 

11 under the circumstances, then the law imposes upon the ship 

he owner the duty to give the crew members reasonable warning 
of such danger but the ship owner is not charged with knowledge 
of defects which reasonable inspections would not have dis- 
closed, and the ship owner is entitled to assume that 
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16 crew members would see and observe that which would be obviou 
17 through the use of an ordinary person's senses or would 

18 reasonably be expected under the circumstances. 

19 So there is no duty on the part of the ship owner 
20 to give a crew member notice of an obvious danger, or of 

21 a danger that would have been apparent to a reasonably pruden 
Ze person exercising oxtinasy care under the circumstances 

23 as shown by the evidence in the case. 

2A However, in the absence of circumstances that would 
25 


caution a reasonably prudent person to exercise ordinary care 
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under like circumstances, the plaintiff has the right to 
assume or to act upon the assumption that his place of work 
aboard the ship and the equipment furnished to him by the 
ship owner with which toe carry on his work as a crew member 
‘ar@€ reasonably safe under the existing circumstances. 

If you find that the plaintiff Sheppard did not 
have a reasonably sa'e place in which to work and that the 
ship's officers knew, or in the exercise cf reasonable 
care should have known, of the unsafe condition and failed 
to take reasonable steps to correct it, then you have suf-:- 
ficient grounds to find the defendant ship owner negligent. 

You will recall I told you with regard to un- 
seaworthiness that even if you found that the ship was 
unseaworthy, the plaintiff could recover damages only if his 
injury was caused by the ship's condition. The same principl 
holds true for negligence. Even if you find that the ship 
owner was negligent, the plaintiff is entitled to recover 
damages only if you find that the defendant's negligence 
played some part in causing the plaintiff's injury. 


The ship owner claims as a defense to the plaintiff 


that: the. plaintif@: himsel*’ was negligent. The plaintiff 


has a duty to take reasonable care for his own safety. I 
have already instructed you as to the law of negligence 


and you must apply this same law to determine if the plaintif 
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was negligent. 

Briefly, you must determine if the plaintiff used 
ordinary care under the circumstances for his own safety. 
Any lack of care on the plaintiff's part will reduce his 
recovery in proportion to the extent to which the plaintiff's 
own negligence contributed to the accident. Thus, if you 
determine that the plaintiff's negligence was the sole, the 
only cause of his injuries, then the plaintiff cannot 
recover anything from the ship owner, either for negligence 
or unseaworthiness. That is to say, the plaintiff's recovery 
would be reduced by 100 percent. 

If you find, however, that the plaintiff's 
negligence contributed only in part to his injuries, then 
the plaintiff may recover from the ship owner, but subject 
to a reduction in damages to the extent that the plaintiff's 
negligence contributed to his injury. 

i The burden of proof as to contributory negligence 
is on the defendant to establish that the plaintiff himself 


was at fault. Although a seaman never assumes the risk of 


injury from any negligence of another, or from any unsea- 


worthiness of the vessel, it is a fact of common knowledge 


that in almost every occupation aboard ship there is some 
inherent and unavoidable risk which does not arise out of 


either negligence or unseaworthiness. A seaman, when he 
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enters upon his calling, must assume all the inherent and 
unavoidable risks of his occupation, as all persons must, 
and no person may recover for injuries -esulting from such 
inherent and unavoidable risks. 

We have now reached the question of damages and 
you will only have to decide damages if you find that the 
plaintiff has shown that the vessel was unseaworthy or 
that the ship owner was negligent and that such negligence 
or unseaworthiness played some part in causing his injuries. 
If the plaintiff has failed on both grounds, you don't 
have to consider damages at. all. 

My charge to you on the law of damages does not 
mean, therefore, that you should assume that I feel that the 
Plaintiff is entitled to damages. Deciding this case is your 
function, not mine. In assessing damages your aim should not 


be to make the plaintiff rich at the expens: of the defendant 


Your aim should be to award the plaintiff a sum of money 


which will be fair and reasonable compensation to him for 
the injuries he received as a result of the unseaworthiness 
or negligence. You are to be guided by your common sense 
and experience. 

The plaintiff has the burden of proof on all 
items of damages. That is, the evidence which he offers in 


support of a particular item for which he seeks recovery ust 
‘be more 
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persuasive than the evidence opposed to it. It is for you 
_to determine whether, and the extent to which the plaintiff 
has met this burden. 

If you find that the plaintiff is entitled to a 
verdict, in fixing the amount of the award you may not includ 
in or add to an otherwise just award any sum for the purpose 
of punishing the defendant or to serve as an example or 
warning to others. Nor. may-¥ou include in the award any 
sum for court costs or attorney's fees. 

In arriving at the total amount of the award for 
the plaintiff, if any, you may take into account the followin 
elements which plaintiff must establish by a fair pre- 
ponderance of the evidence. 

First, a sum which will compensate the plaintiff 
reasonably and adequately for any medical and medically- 
reiated expenses whi you find he has incurred as a result 
of his injury and will incur in the future as the cost 
of the treatment of his injuries. You should include in 
this amount all reasonable expenditures for medicine, physician' 
charges, X-rays and so forth which have actually been incurre 


in connection with the plaintiff's injury and such reasonable 


and necessary medical and medically-related expenses as are 


reasonably certain to be required in the future as a result 


of the injury in question. In making this determination, you 
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should take into account plaintiff's life expectancy, as I 
will define it for you shortly. As I recall the evidence, 

there was: no evidence of any medical or medically-related 

expenses which have been incurred up to now. 

Secondly, a sum which will reasonably and adequatel 
compensate the plaintiff for any pain and suffering, mental 
anguish suffered by him, which has resulted from the injury 
involved here. In determining the extent of such pain and 


suffering, if any, you may take into account such factors 


as the seriousness of the injury,the length of time the 
pasiacier was hospitalized, the extent to which the Plaintiff 

has recovered, and the extent to which the injury has streete 

the plaintiff's social and recreational activities. 


In addition you should award to the plaintiff 


and mental anguish, as I have defined these to you, which 


you find from the evidence that the Plaintiff is reasonably 


a sum which will compensate him for such pain and suffering 
Ss, 


certain to suffer in the future. In making these determinatio 
there is no yardstick or mathematical formula to guide you. 
Use your good judgment and common sense taking into account 
the nature and extent of the injuries and those you find 

to be permanent. Here again, you should take into account 
the estimated life expectancy of the plaintiff. 


Third, the plaintiff may be compensated for 


oa 
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past and future loss of earnings which are the natural conse- 
quence of his injury. Once again the plaintiff must show 
by a preponderance of the evidence what his actual loss of 
earnings were. You must compute from the evidence how much 
the plaintiff could have earned ae nON the injuries and 
subtract from that sum the amount he actually did earn in 
spite of his injuries. The result is the reduction or 
diminution of his earnings attributable to the accident. 
In the same way you must estimate Mr. Sheppard's future 
loss of earnings. The plaintiff must convince you by a 
preponderance of the evidence that his future earning capacit 
is reduced as a result of his injuries. In determining 
this amount you should consider what the plaintiff's health, 
physical ability and earning power were before the accident 
and what they are now, the nature and extent of his injuries, 
whether or not they are reasonably certain to be permanent, 
or if not permanent, the extent of their duration. Any 
of these factors may help you to determine, first, the 
effect of any of the injuries upon the plaintiff's future 


earning capacity, and second, the value of any loss of future 


earning power. In making these estimates, use the work 


expectancy of the plaintiff as I will define it for you. 


Any award yw'u make for loss of earnings to date 


may not be estimated but must be calculated from the evidence 
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of actual loss of earnings that has been presented to you. 
The award for future losses, on the other hand, 
obviously turns on matters that cannot be determined with 
certainty or precision. How long is it Aikwie the 
plaintiff will live? What is his life expectancy? How 
long is it likely that plaintiff would have continued 
to work or will continue to work, his work expectancy 
as distinguished from his life expectancy. 
Your determination of the plaintiff's life expectancy 
Plays an important part in evaluating the award for future 
medical expenses, future pain and suffering and prospective 


loss of wages. In addition, the plaintiff's work expectancy 


is needed to compute his loss of future earnings. 


Plaintiff has submitted mortality tables that show 

that the probable length of life of a person of the age 
of the plaintiff, the chart shows that Mr. Sheppard is now | 
53 years old and he has a life expectancy of 20.7 years. 

Rememberthat these mortality tables are based upon 
Studies which estimate the probable average length of life 
of all persons of a specified group or of a given age. The 
charts apply to one who has average health and exposure 
to the danger of people of that age. It is simply an estimate 
based upon past experience. You are free to consider the 


mortality tables, but they are not binding upon you. 
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We know that some individuals within the specified 
age group will live longer and others will die before the 
statistical life expectancy. You may also consider in 
deciding the life expectancy of the plaintiff everything 
you may have seen or heard here concerning the condition 
of his health, his habits, his work, his activities 
and any other relevant factors. Similarly, work expectancy 
refers to the probable number of years that an individual 
of a specified age and group will work. 

To determine the work expectancy, you must estimate 
based upon life expectancy, health, occupation, habits, 
and so on how long the plaintiff could reasonably be expected 
to work were it not for his injuries. 

You ought not to award damages for any injury 
Or condition which the plaintiff may have suffered, may now 
be suffering, or may suffer in the future, unless he has 
established by a fair preponderance of the evidence in the 
case that such injury or condition was caused in whole 
or in part by the accident in question. 


Finally, let me remind you that the damage award 


which you return should be a lump sum figure which reflects 


the aggregate of the various elements of damages which I 
have described to you, and which are sustained by the plaintiff 


aS a result of the accident. 
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In determining the total amount of compensation 
to be paid to the plaintiff, you are entitled to take into 
account the fact that a lump sum received today is worth 
more than the same total paid in instalments over a period 
of years. ‘ 

Accordingly, your total award may reflect 
a discount based upon the increased value to the plaintiff 
of receiving a lump sum figure. 

After you have computed all the elements of 
damages and arrived at a lump cum figure, you still have 
one more task. As I told you earlier, the plaintiff is 


always required to exercise reasonable care for his own 


safety. If you find that the injury to the plaintiff 


was contributed to in part by his own fault, then to 


that extent you should reduce the amount of damages which 
the plaintiff is entitled to recover. Thus, if,for 
example, you find that the accident was 40 percent of the 
Plaintiff's fault you should reduce the amount of damages 
he recovers by 40 percent. Remember that on the issue of 
whether or not the plaintiff was negligent, the defendant 
has the burden. 

Once again, I would like to remind you that my 
discussion of these items of damages does not mean that I 


believe the plaintiff is entitled to receive any damages 
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from the defendant. Thac is for you to decide. 
Your sworn duty here is to decide the issues 
in this case fairly and impartialiy upon the evidence presen 


and on these instructions that I have given to you. Each 


juror is entitled to his opinion, and you are required 


to exchange views with your fellow jurors. That is the 

very purpose of jury deliberations. It is your duty to. 
discuss the evidence. If you have a point of view and if, 
after discussion with others, it appears that your decision 
is open to question, then you should, of course, have no 
hesitancy in yielding your point of view, that is, only if th 
opposite point of view is really one that satisfies your 

own judgment and conscience. 

However, you are not to give up a point of view 
that you conscientiously believe in simply because you are 
outnumbered and outweighed. Your verdict must be one with 
Wags each of you agree. 

If during your deliberations you deem it necessary 
to have any of the exhibits, they will be sent in to you on 
request. If you wish any portion of the testimony read or 
the charge be reread, that, of course, will be done. Let 
me suggest on that that the purpose of jury deliberation, of 
course, is to exhaust your collective recollection. It's 


been a short trial and I would suggest that you exhaust your 
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collectiVf recollection before seeking to have any of the 
testimony reread to you and so forth, If you need it, 
obviously it will be given to you. 

I am going to give to the forelady for your de- 
liberation the following cee of guestions, which are 
seven, which I think will help you in the case. 

The first question is: Do you find that plaintiff 
has established his claim that the ship was in an unseaworthy 
condition and this unseaworthiness played any part at all 
in causing plaintiff's injury. And you answer that yes or 
no. 

Number 2: Do you find that the plaintiff has 
established his claim that the defendant was negligent and that 
defendant's negligence played any part at all in causing 
plaintiff's injury. Yes or no. If the answer to both 
questions 1 and 2 is no, your verdict is for the defendant 
and you should put an X here and you need :-not answer any 


further questions. 


If your answer to either question 1 or 2 is yes, 


what is the total amount of damages to the plaintiff. Answer 
that in dollars and sunte. 

Number 5. In the anit you have found that the 
plaintiff is entitled to recover, do you find that the 


defendant has 2stablished its claim that the plaintiff was 
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himself negligent and that the plaintiff's negligence was 
a cause of the injury. Yes or no. 

If your answer to question 5 is yes, what per- 
centage did plaintiff's fault so contribute. If your answer 
to question 5 is no, obviously you don't have to answer 
the question. If you have entered a percentage on this 
question, fill in its equivalent dollar amount here. 
Multiply the above percentage by the total recovery from 


question 4. 


_In 7, subtract the dollar amount in question 6 


from the total amount of damages stated in question 4 and 
enter here the difference, which will be the net amount of 
damages you find the plaintiff is entitled to recover. 

I think that will help. Our procedure is for 
me to go in the robing room with counsel and go over my 
charge to see whether I have misstated anything and then 
we will come out and I will turn the case over to you 
and you can deliberate. 

(In the robing room.) 

THE COURT: Okay, Mr. Thaler, what are your exceptions? 

MR. THALER: Your Honor, I have one other than 
the ones that I noted previously. 

THE COURT: Let's not go over those. 


MR. THALER: Related to the unavoidable risks and 
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inherent dangers. 
THE COURT: Okay. It is on the record. What else? 


MR. THALER: Th: °3 all. 


MR. BARKAN: I have none, your Honor, other than 


the ones I stated before. 

THE COURT: You stated tliem. 

(In open court, jury present.) 

THE COURT: All right, Mr. Clarkson, Mrs. Pellun, 
thank you very much. You are excused. I gather you will still 
be on jury duty for a while but you are excused from this 
case, Thank you. 

THE CLERK: Will the marshal come forward, please. 

(One marshal was duly sworn.) 

‘THE COURT: Would you see that the other two are 
out of the jury room. As soon as the room is cleared, you 
can retire to deliberate. 

(At 4:15 P.M. the jury retired to commence their 


* 


deliberations.) 
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THE COURT: If they want any exhibits you gentleme 
can agree on them without the necessary of my coming back 
downstairs. For your plans, this is a civil case. I am 


going to have them stay here until -- probably if they 


haven't reached an agreement by 6 o'clock I will let them go 


and resume tomorrow .morning. We won't stay much beyond 6 o'cl 

(Recess) 

(At 5:20 P.M. the jury returned to the courtroom.) 

THE CLERK: Madam forelady, has the jury agreed 
on a verdict? 

THE FORELADY: Yes, we did. 

THE CLERK: Would you read your verdict, please. 
Read the questions and then the answers. 

THE FORELADY: Do you find that plaintiff has 
established his claim that the ship was in an unseaworthy 
condition and this unseaworthiness played any part at all 
in causing plaintiff's injury? 

No. The answer to that was no. 

2: Do you find that plaintiff has established his 
claim that the defendant was negligent and that defendant's 
negligence played any part at all in causing plaintiff's 
injury? 

Yes. 


4: If the answer to either question 1 or 2 above 
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is yes, what is the total amount of damages to plaintiff? 
Answer in dollars and cents. 
$120,000. 
5: In the evert you have found above that. the 
Plaintiff is entitled to recover, do you find tha” the 


defendant has established its claim that Plaintiff was 


himself negligent and that Plaintiff's negligence was a 


cause of the injury? 

Yes. 

6: If the answer to question 5 is yes, what per- 
centage did plaintiff's fault so contribute? 

30 percent. 

If you entered a percentage on this question, 
fill in its equivalent dollar amount here. Multiply the 
above percentage by the total recovery from question 4. 

We have $84,000. 

THE COURT: 36,000 subtracted from 120,000? 

THE FORELADY: Yes. That's what we have. 

THE CLERK: Members of the jury, listen to your 
verdict as it stands recorded. As to question 1, do you find 
the plaintiff has established his claim that the ship was 
in an unseaworthy condition and this unseaworthiness played 
any part at all in causing plaintiff's injury? Your answer 


is no. 
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Question 2: Do you find that plaintiff has 


established his claim that the defendant was negligent and 


that defendant's negligence played any part at «ll in 


causing plaintiff's injury? Your answer was yes. 

Question 4: If -the answer tc either question 1 
or 2 above is yes, what is the total amount of damages 
to plaintiff? Answer in dollars and cents. You awarded 
$120,000. 

5: In the event you have found above that the 
plaintiff is entitled to recover, do you find that the 
defendant has established its claim that plaintiff was 
himself negligent and that plaintiff's negligence was a 
cause of the injury? Your answer is yes. 

6: If the answer to question 5 is yes, what 
percentage did plaintiff's fault so contribute? 30 percent. 
Tf you entered a percentage on this question, fill in 
its equivalent dollar amount here. You multiplied the 
above percentage by the total recovery from question 4. 
Answer, $84,000. 

7: Subtract the dollar amount stated in question 6 
from the total amount of damages stated in question 4 
and enter here the difference, which will be the net amount 
of damages you find plaintiff is entitled to recover. 


You awarded $120,000 on question 4. 
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Question 6 you subtracted $36,000. : 
The total net recovery is $84,000. And so say you afl. 
(Each juror answered in the atfirmative.) 


THE COURT: All right, Mr. Barkan. 


MR. BARKAN: I would like to make -- 


THE COURT: Do you want the jury polled? 


MR. BARKAN: Yes. 

(Each juror, upon being asked by the Clerk, Is 
that your verdict?". answered in the affirmative.) 

THE COURT: "1 right, ladies and gentlemen, 
you very much for your time and attention. 

(Jury excused) 

THE CLERK: For the record, counsel, the verdict 
will be marked as Court's Exhibit 1. 

MR. BARKAN: First I would a“ to make a motion for 
a judgment notwithstanding the verdict. I would like to reserve 
my rights to formally present the motion in ten days. 

I would also like to move that the verdict be 
set aside becasue it is excessive, 

THE COURT: I am going to deny that unless -- if yo 
are asking me to make a decision now, I am going to deny it. 

MR. BARKAN: I would reserve my rights to formally 
submit the papers. 


THE COURT: If youare reserving your right to in te 


lzh 


Gays present a memorandum on it, I will reserve. 


MR. BARKAN: Thank yoa. 
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